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PREFACE 



t6 



THE SECOND EDITION. 



The Editor^ in pursuance of the wishes of his de- 
ceased friend^ Mr. Bradby, presents to the Pro- 
fession this New Edition of his valuable Treatise 
ON THE Law of Distresses. In preparing it for 
publication^ the Editor has in no instance altered 
the plan or structure of the original Work^ but has 
merely arranged the Author's MS. Notes^ and in- 
corporated them with the Text. The Treatise 
itself was written in the very earliest period of the 
Author's professional life^ and bears strong marks of 
that vigor of intellect and acuteness of perception^ 
with which he was so eminently gifted. The merit 
discernible in it^ will probably be thought to justify 
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PREFACE. 



the anticipations which his friends^ at that time^ 
entertained of his future success and distinction. 
These anticipations have indeed^ unhappily, not 
been realized. For he was deterred by severe 
and continued indisposition from encountering the 
fatigues and anxieties of the bar; and thus, his 
powerful intellect and extensive knowledge has 
been useful only to his friends and pupils. 

It is earnestly hoped that the re-publication of 
this small Treatise (which has been justly es- 
teemed by the profession) will be gratifying to 
those who enjoyed his confidence and friendship, 
and who can alone appreciate his memory. 



Brick Court ^ Temple^ 
Easter Term, 1828. 



PREFACE 



TO 



THE FIRST EDITION. 



It has been my design in the following Work, to 
present to the Reader, a concise but systematic 
Treatise on the Law of Distresses ; confining my 
inquiries to such things as were originally the sub- 
jects of a Distress (properly so called) at the com- 
mon law. On this account, I have omitted the con- 
sideration \)f those Distresses which arise wholly out 
of the provisions of particular statutes ; such as Dis- 
tresses for poor's rates, or under the authority and 
directions of canal, or inclosure acts ; for which we 
must have recourse to the particular statutes them- 
selves authorizing these Distresses, or, as they may 
in general be called, statutory executions. For a 
similar reason, I have omitted the consideration of 
Distresses to recover any duty or debt due to the 
king, except that of rent. For although such pro- 
ceedings are in the old books constantly termed 
Distresses, they are, in fact, prerogative executions 
by seizure and sale. 



Vlll PREFACE TO THE FIRST EDITION. 

Another topic analogous to the Law of Distress, 
namely, the process by Distringas to compel appear- 
ance in real or personal actions, I have also passed 
over with very slight notice ; considering it as a sub- 
ject which more properly belongs to an inquiry into 
the practice of courts, than to a Treatise on the 
Law of Distresses ; and have therefore contented 
myself with offering to the Reader, on this subject, 
the passage cited from the Lord Chief Baron Gilbert, 
which will be found at the conclusion of the eighth 
chapter of the present Work. 

As it has been my wish to render the following 
Treatise practically useful, I have introduced in the 
twelfth chapter, the fullest directions for the making 
and conducting of a Distress, either for rent or any 
other cause. 

J. j3. 

Brick Court^ Middle Temple, 
Januar^^ SO, ia08. 
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TREATISE 



OF THE 



LAW OF DISTRESSES 



CHAPTER I. 



Of the Originy Progress, and Nature of the Law of 

Distresses. 

A Distress is the taking of a personal chattel, without legal l^efinition 
process, from the possession of a wrong-doer, into the hands tress, 
of the party grieved ; as a pledge, for the redress of an in- 
jury, the performance of a duty, or the satisfaction of a de- 
mand. 

This remedy appears to be so ancient in the laws of 
England, that it is probably coeval with the common law 
itself; or may rather be considered, as one of those princi- 
ples which collectively constitute that system which we de- 
nominate the common law. The antiquity of the doctrine 
of distress renders its origin obscure ; for it is not easy to 
trace the rise and progress of those usages which obtained 
among a rude and unlettered people, who entrusted the pre- 
servation of their laws to a vague and uncertain tradition. 
But whatever may have been the period at which the re- 
medy of distress was adopted by the English law, it seems 
evidently to have been posterior to that time, in which the 
feudal system prevailed in its fullest rigour; for as a very 
learned writer on this subject, the Lord Chief Baron Gilbert, 

B 
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CiiA^- has observed^ the non-performance of any of those servicefl 
for which originally a distress was made, was by the feudal 
system an absolute forfeiture of the feud; the rigour of 
which law was afterwards mitigated, and these forfeitures 
changed into distresses, (a) It is the opinion of the same 
learned writer, that this change was adopted from the pig- 
norary method of the civil law 5 by which, the creditor was 
in some cases allowed to sell a part of the pledges which 
he held as a security for his debt, (a) But there seems to be 
a material diflference between the Roman and English laws 
in this respect : for in the former, both the pignus and the 
hypotheca were pledges delivered by the debtor, or taken by 
the creditor, in consequence of a particular stipulation ; (6) 
whereas the remedy of distress by the English law, was 
always a right of taking out of the hands of another, taith- 
out his consent^ a pledge, or security, for the satisfaction 
of a demand. There does not therefore appear to be much 
analogy between the principles of the Roman and English 
laws in this respect; nor does it seem probable, that the 
remedy of distress in the latter, is derived from the doctrine 
of pledges in the former, any further than as the mild and 
equitable principles of the civil law contributed in this, as 
in many other respects, to correct the injustice, and soften 
the rigour of the military systems of modern Europe. 

Whatever may have been the origin of the Law of Dis- 
tress, with relation to the Roman code, it seems to have 
prevailed among the Gothic nations of the Continent at a 
very early period ; and from them to have been adopted by 
the English law. This is evidently the opinion of Sir Henry 
Spelman, who observes, that our Saxon ancestors derived 



{a) Gilb. on Distresses. &c. by 
Hunt, p. 2., and SullivaD, Lect. 
6lh. 

{b) Vide Digest, Lib. 20. Tit. 
5. De Distractione Pignorum ct 
Hypotbecarum. passim. Thus Cal- 
vin says, Pi^noris, appellatione 
earn rem proprie contineri dici- 
mus, quae simul etiam traditur 
creditor!, maxime si mobilis sit. 



At earn quae sine traditione, nud4 
conventione tenetur proprie hy- 
pothecae appellatione contineri di- 
cimus. Lexic. Jnrid. voce Pignus. 
£t vide Spegelii Lezic. Jurid. in 
e4dem voce. There was indeed 
the Pignus Preetorlum, which was 
compulsory, but that was the result 
of a judicial proceeding. 
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from the Continent, the use of the Pound, (or place in ^^^' 
which things distrained are to be secured) for, that among 
the laws of the Ripuarii, (Tit. 82. a. 2.) is found the follow- 
ing passage, " Si quis, pecuHum alitnum in Messe adpre- 
hensum ad Parcum minare non pemnserity 15 Sol. Cut' 
pabilisjudicetur" (rf) Sir Henry Spelman adds, Parci etiam 
meminit Lex Ar^lorum et fFerinorutn haud multo recentior, 
tit. 7- *• 1- Qui gregem eqitarum in parco furatus fuerity in 
triplum componat. These laws indeed regard only one kind 
of distress, that of cattle doing damage on the land ; but as 
they advert so explicitly to the impounding of the dis- 
tress, we may infer from them, that the general principle 
of the law of distresses, both as to the making and conduct- 
ing of them, was already well known and established. 

One of the most ancient causes for which distresses were 
usually made in England, seems to have been the non-per- 
formance of the services which the tenant owed to his lord^ 
These services during the early periods of the feudal system, 
consisted principally of military duties, many of which 
were of uncertain extent. On account of this uncertainty, 
it was not easy to estimate with precision the amount of the 
lord's claim ; and therefore for the subtraction of such ser- 
vices, distress was rather an unsuitable remedy: for as 
Fleta observes, " In qualibet captione, tria principaliter re- 
quiruntur; videlicet^ certus locus, certa causa, propter quam 
facta fuit, captio et seisina alicujus'* {e) But afterwards 
when the personal service of the military tenants was com- 
muted into a sum of money, called escuage, distress became 
the regular method of recovering that and the other fruits of 
the military tenure ; the damage the lord sustained, being 
now capable of a reduction to a certainty. (/) 

The remedy of distress did not however immediately 
succeed to the forfeiture of the feud ; for after the rigour 
of the ancient system had in some degree relaxed with 
regard to the absolute forfeiture of the land, still, for the 
non-performance of any of the feudal duties, the lord was 
entitled to enter upon the tenant, and take the land into 

{d) Spelm. Gloss, voce Parcus. (e) Fl«la lib. 8. cap. 49. 

(/) Sullivan, lect. 10. 
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Chai\J[.^ his own possession, until he had obtained a sufficient sa^ 

tisfaction for his damages. ^^ But as this seisure frequently 

^^ disabled the tenant from making that satisfaction, espe« 

cially if he had no oither lands, this, after some time, was 

thought still too rigorous ; and in its stead was substi- 

•^^ tuted, the seisure of the cattle and other moveables found 

^^ on the land, and the detention of them as a pledge, until 

'^ the damages were answered." This was a ** sufficient 

" security to the lord, as it rarely happened, but that there 

^' was sufficient found to answer his demand for one failure, 

*^ and the tenant was not, (as not being deprived of his 

possession) reduced to an incapacity of paying his rent of 

services, and thereby recovering his pledges.*^ (g) 

But this remedy of distress, however mild and indulgent 

it may appear in comparison with the rigour and severity 

of the ancient laws of forfeiture, soon became in the bands 

of powerful lords, an instrument of great oppression ; and 

was almost as grievous to the tenants as the forfeiture itself; 

^^ there being no difference to the tenant, between the lords 

" seizing the land itself, and turning the tenant out of his 

^^ possession ; and his stripping him of the whole produce 

" or fruits of it at his pleasure.'* 

^^ And not only the produce of the farm, but the inducta 

" and illata, and every thing that was brought on the land 

were liable to the lord's distress. By these means all the 

plunder of the war which the vassal had brought home, 

was often carried off by the lord, and the distress by 

^' his power removed out of the reach of the tenant, and 

^ *^ all this on the slightest occasions." 

This power as it was practised by the lords, did not 
only oppress the tenants, but put them so entirely under 
the power of their lojds, as to enable them to bring 
great numbers of their vassals into the field against 
their prince, and thereby disturb the public peace of 
" the kingdom." 

" There were yet two other inconveniencies which arose 
^* from the abuse of these distresses." 

" The first was, that in the disputes and contests which 

(p) Sullivan, lecture 10, 
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'^ frequently arose between neighbouring lorde themselves, Chap^i. 

'^ whilst each lord was endeavouring to enlarge his bounds, 

^^and encroach on his neighbour's property, the tenants 

" were generally distrained by both : by which the tenant 

^^ was brought within the seigniory, and so became subject 

*^ to that feudal dependance and service, which accompanied 

" the military tenure." 

"The other mischief was, that when the lords had brought 
" them under their dependance, they would distrain them 
" for the amerciaments of their courts ; and as the statute of 
" Marlebridge expresses it, graves ultiones fecerintj et dis- 
^ trictiares quousque redemptianes receperint ad voluniaiem 
" mam : and what made the abuses the more insupportable 
"^ was, that these lords, per Ministros Domini JRegiSy jusii- 
^^ ciari non permittant, nee sustineant quod per ipsos li~ 
" berentur DistrictioneSj quos authoritate propria fecerint ad 
" voluntatem mam, so that they seemed to throw off the 
"authority of the law, and to subvert the fundamental 
<^ rule, that no property was to be altered without the king's 
" writ." 

"But these oppressions ended with the distractions of 
^* the baron wars, for towards the end of the reign of 
"Henry 3. there were particular laws made to regulate 
^^the manner of distraining; and not to suffer the lords 
" to extend this remedy beyond the mischief it was first 
^^ introduced for; which was no more, than to empower 
^^ the lord by seizing the chattels to oblige the tenant to 
" perform the feudal services." 

" These were to remain in the lord's hands as pledges 
^^to compel the performance; and the detention was no 
" longer lawful, than the tenant refused to do the services 
" which were reserved by the feudal contract." (A) 

Various statutory provisions were made to check the 
abuses of the power of distress. By the 10th chapter of 
Magna Charta it was forbidden, that any man should be 
distrained to do niore service for a knight's fee or other 
freehold, than was really due : and the statute de dis- 
trictione Scaccarii, 51 Hen. 3. declared, that distresses, 

{h) Gilb. Distr. p. 8- 4. 
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CjN4F.I. whether made by the king, or a subject, should be fca- 
donable ; aud cQufirmft the rule of the ancient commoii 
law, that no i^an shall be distrained by his sheep, or 
b^ast9 of the plough, whiUt another sufficient distress 
can be bad. 

But the most important regulations respecting the power 
of distress, contained in any of our ancient statutes, seem 
to be those of the statute of Marlebridge ; which inforces 
the former provision that a distress shall not be great and 
unreasonable ; and enacts that peri^ons makifig «uch distress 
shall be grievously amerced, (i) 

The second chapter of the same statute (k) contains a 
confirmation of the common law in another respect ; Cor- 
bidding the lords to distrain for suits or' services which 
were not due, or to take distresses out of their own fee 
or jurisdiction. This j>rovision was at that time of great 
importance, for it frequently happened, that by means of 
unlawful distresses, the lords not only grievously oppressed 
^eir own tenants, but by the coercion of such distresses, 
compelled other persons, who were not their tenants, to do 
fsuit or service to them. After they had by these means ob- 
tained, what the law terms a seisin of such services, the 
party distrained upon was no longer at liberty to treat the 
distress as illegal, and make rescue of it; nor even to 
dispute the seisin thus tortiously gained, in an action of 
replevin, but was put to the more difficult and hastardous 
remedies of a Contra formam Feq^amenii, or Ne injuste 
vexes. {I) 

The third chapter of the Statute of Marlebridge was 
made to repress one of the greatest evils, belonging to 
the right of distress, which prevailed in those days of 
violence and oppression. For the lords not only made 
distresses without any lawful cause, but frequently " kept 

them with strong hand, and refused to permit even the 

king's officers to make replevies of them :" by which 
means, a distress was in fact converted into a lawless 

(*) Stat. Marleb. cap 4. (/) Penruddock's case, 5 Rep. 

(A) Confirmed by the Stat, of JOG b. Bevies case, 4 Rep. 1 \ b. 
Wcstra. primer, cap. 16. 
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seiiiure and confiscation. To redress this intolerable in- CHir. I. 

justice, it was enacted by the third chapter of the Statute 

of Marlebridge, " That if any, of what estate soever he 

^^be, will not suffer such distresses as he hath taken, to 

"be delivered by the king's officers, after the law and 

"custom of the realm; or will not suffer summons, at- 

" tachments, or executions of judgments given in the king's 

"court, to be done according to the law and custom of 

'^ the realm as is aforesaid, he shall be punished by fine, as 

" one that will not obey the law, and that according to the 

quantity of the offence." 

But even this provision soon appeared to be in many 
cases a very ineffectual remedy; for the lords frequently 
drove the cattle distrained into their castles or fortresses, 
which were perfectly inaccessible to the king's officers, 
and whence it was therefore impossible to recover the 
distress. To such lengths do they seem to have carried 
this lawless violence, that in the third year of king Ed- 
ward the First, it was found necessary to enact, by the 
17th chapter of the statute of Westminster primer, that if 
such lords did not^ upon being duly warned, make deliver- 
ance of the distress, the king should for such trespasses 
cause their castles or fortresses to be beaten down and de- 
molished, and that the lord should restore to the person 
distrained upon, double the value of the things dbtrained, 
or damage sustained by the distress. 

In these times, a distress was frequently resorted to, 
for the purpose of extorting the payment of an illegal 
fine ; for the lords used to procure plaints to be made in 
their courts against strangers ; whereon process issued, to 
which they were compelled to put in pledges, or be fined 
at the will of the lord: and even the king's officers or 
sheriffs, whose duty it was to make distresses by well- 
known bailiffs, were accustomed to make them by persons 
not known to be their bailiffs, to the intent, that the 
owner of the cattle might make rescous of them, for which 
the sheriff might extort money from him. (w) To remedy 
these abuses it wa£ enacted by the 36th and 37th chapters 

(m) 2 Instit. 445. 
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Chap. I. of the statute of Westminster the second, 13 Ed. I. th^ 
for such delinquencies, the lords should be fined to the 
king, and pay treble damages to the party grieved : and that 
the Eiheriffs should pay damages, and be otherwise griev- 
ously punished. 

These various statutory provisions were however only 
made in affirmance of the common law, the remedies of 
which were found quite ineflfectual. And as these statutes 
enacted penalties much more severe than those known to 
the common law, it is reasonable to suppose, that they 
contributed in some degi-ee to check the evils to which 
they were applied. It is however probable, that their com- 
plete removal was ultimately produced, rather by the gradual 
improvement of social order, than by the immediate opera- 
tion of laws, which were most frequently violated by those 
who enacted them. 

There still however remained one great inconvenience in 
the conducting of the distress, which was not fully re- 
medied before the reign of Ph. & Mary ; I mean that of 
driving the cattle distrained to a distant pound, out of the 
county in which they were taken. This was indeed for- 
bidden by the ancient statute of Marlebridge; but the 
remedy given by that statute being found ineffectual, it was 
enacted by the 1 & 2 Ph. & M. c. 12. that no distresses 
should be driven except to a pound overt within the shire, 
and not above three miles from the place of the taking : nor 
be impounded in several places, so as to compel the party to 
sue several replevins, on pain of forty shillings, and treble 
damages : and that no more than the sum of fourpence 
should be taken for impounding one distress, or where less 
had been used, then less, under a penalty of five pounds, 
besides the excess of the sum taken to the party grieved. 

This seems to have been the last occasion on which the 
legislature found it necessary to interfere, for the protec- 
tion of persons liable to a distress. From this period, its 
attention appears to have been confined to distresses for 
rent in particular, and therein to be directed to a very 
different object ; oiamely, that of improving the remedy of 
distress in the hands of the landlord, so as to render it^ 
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idiat it was indeed al^vays intended to be, an e4uitable, Chap. i. 
but, at the same time, an effectual remedy for the recovery 
of his rent. 

In order to ascertain to what extent this remedy has 
been improved and enlarged by the provisions of these 
modem statutes, it is necessary to observe, that at the 
common law, a distress for rent (and indeed every other 
distress except that for an amerciament) when made, was 
only a pledge to be retained in the hands of the dis- 
trainor; but could not be sold; and therefore was a very 
ineffectual remedy for the recovery of rent. For, as Mr. 
Justice Blackstone observes, *^ although such a distress put 
*^ the owner to inconvenience, and was therefore a punish- 
^^ ment to him ; yet if he continued obstinate, and would 
'^ make no satisfaction, or payment, it was no remedy at all 
" to the distrainor.*' (w) To obviate this inconvenience, it 
is provided by the statute 2 Wm. & M. c. 5, that in all 
cases of distress for rent, upon any demise, lease or con- 
tract, if the tenant or ovmer do not, within five days after 
notice given to him of the cause of the distress, replevy the 
same with sufficient security, the distrainor, with the sheriff, 
under-sheriff or constable shall after appraisement thereof, 
by two sworn appraisers, sell the same towards satisfaction 
of the rent and charges, rendering the overplus, if any, to 
the owner of the goods distrained. 

Among other rules of the common law relative to the 
subjects of a distress, there was one, that things belonging 
to the freehold were not distrainable, and another, that 
such things only were to be distrained, as could be re- 
stored in as good plight, as that in which they were 
taken. By the former of these rules, landlords were pre- 
vented from distraining growing crops on their tenant's 
land ; and by the second, from taking com after it had been 
cut : restrictions, which in fact deprived them of the 
best remedy for the recovery of their rents. To correct 
this inconvenience, they are by the stat. 11 Geo. 2. c. 19, 
empowered to distrain corn, grass, hops, fruits, roots, 
pulse, or other product of the land, and to cut and gather 

(it) Comm. Vol. 3. p. 14. 
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ChapJ[. them when ripe, to be disposed of by apprais^nent ia n^ 
tidfoietion of the rent; and by the before mentioned sta- 
tute of Wm. & Mary, corn in sheaves, or cocks, or loose 
in the straw, or hay in barns, ricks, or otherwise, may be 
distrained, as well as other chattels. 

The statute 8 Anne, c. 14, enables persons having rent 
in arrear upon any lease for life, years, or at will, to dis- 
train for such arrears within six months after the deter- 
mination of the term, if made during the continuance of 
the landlord's title, and the possession of the tenant; 
which could not have been done at the common law. 
And the same statute contains a much more important pro- 
vision, giving redress in a case, in which landlords were 
without remedy at the common law, namely, the clandestine 
and fraudulent removal of the tenant's goods from the pre- 
mises demised, in order to avoid a distress ; for by that sta- 
tute, they are empowered to follow and distrain the goods, 
within five days after such removal. This provision has 
however been enlarged and rendered more effectual by the 
stat. 11 Geo. 2. c. 19, which enacts, that the landlord may 
follow and distrain the goods wherever they may be found 
within thirty days after such removal; and if they are 
locked up in any place, with the assistance of the peace 
officer of the parish, may break open the same, and take 
the goods ; oath being first made, in case it is a dwelling- 
house, of a reasonable ground to suspect that such goods 
are concealed therein. 

By the 10th sect, of the same statute, the party dis- 
training for rent, is enabled to impound or secure the 
goods distrained on any convenient part of the premises 
chargeable with the rent : which has obviated the incon- 
venience of an immediate removal of the distress, without 
which, the distrainor would have been liable at the com- 
mon law, to be treated as a trespasser. 

There was also another rule of the ancient common 
law on this subject, which perhaps tended more than aiiy 
other to defeat the purposes of justice, and which indeed 
rendered distress a very unacceptable remedy. This was, 
that if the party distraining were guilty of any irregularity 
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in making or conducting the distress, he thereby became Cbaf. i. 
a trespasser ab-initio: a rule deduced from an ancient 
maxim of the common law, much more remarkable for its 
rigour than its equity; namely, that whoever pursued a 
legal remedy in any other way than that prescribed by the 
law, should be considered as having purposed from the 
beginning, to commit a tortious act. This maxim when 
applied to a distress for rent, after the statute of William 
and Mary had authorized its sale in a particular manner 
therein prescribed, rendered such a distress a very diffi* 
cult and hazardous proceeding. The evil was however at 
length remedied by the 19 sect, of the stat. 11 Geo. 2* 
c. 19. by which it is provided, that for any irregularity 
committed in making or conducting a distress for rent, 
the party guilty oi it, shall not be deemed a trespasser ab 
initio^ but that damages shall be recovered by the person 
aggrieved by such act, in proportion to the injury sus* 
tained. 

Another great statutory provision respecting the remedy 
of distress for rent is contained in the &tb sect, of the 
Stat. 4 Geo. 2. c. 28, which gives the like remedy by dis* 
tress^ and impounding and selling the same, in cases of 
rents seek, rents of assize, and chief rents, which had 
been answered and paid for three jears, within the space 
of twenty years before the first day of that session of par- 
liament, as for rent reserved on lease. A provision, the 
great importance of which will hereafter appear in our fur-> 
ther inquiries into the nature of a distress for rent. 

Such are the principal provisions which the legislature 
has thought fit to enact, for the purpose of improving the 
remedy of distress for the recovery of rent. And by these 
means, has a distress,' which was formerly, in some cases, 
a very hazardous, and in others, a very ineffectual pro- 
ceeding, been rendered one of the most equitable and effi- 
cient remedies known to the English law. 

Although the recovery of rent in arrear is certainly the Of the 

i. -1. . ^ ^1 • .1 causes of a 

most usual cause of a distress, yet there are various other Distress, 
things, in respect of which a distress may be made. 

Some of tlicse are, in their origin, very analagous to that 



12 



Origin, Sfc. of the 



Services, 
Suits, Re- 
liefs, or 
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Chap. I. of rent; because arising out of the same relation of lotA 
Distress for ^^^ tenant ; as, First, a distress for suit at the lord's courts, 
or services due from the tenant to his lord, in respect of 
his land. Secondly, for a relief due upon the alienation of 
it. Thirdly, for a distress made by virtue of a custom es- 
tablished in some manors, or other particular districts, in- 
titling the lord to require the performance of some duty, or 
the payment of some demand, to compel the satisfaction of 
which, the custom also enables the lord to make a distress 
on the goods of the party who is guilty of default. 

The last of these distresses depends altogether on the 
particular custom upon which it arises, but the former for 
suit, services or reliefs, are recognized and regulated by 
the rules of the ancient common law, and are of common 
right : (o) being indeed that remedy for the subtraction of 
services, which was substituted for the more rigorous law of 
forfeiture under the feudal system. 

Whilst the ancient military tenures subsisted in this 
country, these services due to the lord were as various as 
the tenures to which they belonged. There were tenures 
by knight's service, grand and petit serjeantry, escuage, 
homage, and other different kinds, on which particular ser- 
vices were due; for the subtraction of which, the lord 
was entitled to distrain. These services accordingly formed 
a very considerable part of the ancient laws of distress; 
but our inquiries concerning them are now greatly abridged, 
by the operation of the stat. 12 Car. 2. c. 24, which has 
completely abolished all the ancient military tenures, with 
their several incidents, and converted them into free and 
common soci^e. And therefore such services only as are 
incident to this latter tenure, can now be made the subject 
of a distress. 

A fourth cause for which a distress may be made, is for 
a fine imposed, or an amerciament made by a court leet. 
This court, which is of criminal jurisdiction, was originally 
in tlie hands of the king, but was afterwards, in some cases, 
granted to a subject being usually the lord of some honor 
or manor. (/?) To this court, is incident the right of im- 

(o) Co. Lilt. 46. (p) 2 Instit. 70—74. 4 Inst. 261. 
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posing a fine for Borne offences, and of making by a jury Chap. i. 
an amerciament for others, committed by persons within 
its jurisdiction ; {g) and for such fine or amerciament, a 
distress may be made of common right, (r) 

A fifth cause of distress is that of tolls and port duties. ^^^ *<>"« 

^ , and port 

These tolls are certain sums payable in respect of things duties, 
sold in a public fair or market, within a particular fran- 
chise or manor ; which tolls are of right due to the lord, 
to whom such fair or market belongs : and this being of 
itself a matter of public benefit, the law allows the lord or 
owner of the fair or market to distrain for such toll, due 
therein. Port duties are certain sums of money, due to 
the owners of a port or haven, for ships coming into, or 
otherwise using the same ; and for which duties a distress 
may also be made. 

A sixth cause ^^ for which distresses may be taken, is ^®' ^V 

^ ' mage fea- 

^^ where a man finds beasts of a stranger wandering in his lant. 

'^ grounds damage feasant, that is, doing him hurt or damage, 

>^ by treading down his grass, or the like ; in which case, the 

^^ owner of the soil may distrain them, till satisfaction be 

^' made him for the injury he has thereby sustained." («) 

^^ Lastly, For several duties and penalties inflicted by For duties 

^^ special acts of parliament, (as for assessments made by J? ^ bypar- 

'^ commissioners of sewers, or for the relief of the poor) ticuiar su- 

^ . tutes. 

^^ remedy by distress and sale is given ; for the particu- 

'^ lars of which," says Mr. Justice Blackstone, ^^ we must 
'^ have recourse to the statutes of themselves, remarking 
^^ only, that such distresses are partly analogous to the 
*^ ancient distress at common law, as being repleviable 
" and the like, but more resembling the common law 
^* process of execution, by seizing and selling the goods 
^' of the debtor, under a writ oi fieri facias "(s) 

Having thus taken a general view of the origin and 
progress of the law of distresses, and enumerated the 
several causes for which they may be made, we may pro- 
ceed to inquire more minutely into the first and principal 
of them — namely, that of a distress for rent. 

(q) Griesley's Case, 8 Rep. 40. («) Bl. Comm. S. 7. 
(r) Id. 41. a. 
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CHAPTER II. 

Of a Distress for Sent, toith relation to the several 

Kinds of Rent. 

Under the ancient system of English tenures, when lands 
were generally held by military service, " the feudatories 
^^ being under frequent incapacities of cultivating and ma- 
^^ nuring their own lands, soon found it necessary to commit 
" part of them to inferior tenants, obliging them to such 
'^ returns in service, corn, cattle, or money, as might enable 
^^ the chief feudatories to attend their military duties with- 
^\ out distraction, which returns or reditus were the original 
"of rents." (a) 

When rents were thus created, it was natural, that the 

Rent-ser- 
vice, lords should be anxious to secure the payment of them, 

by the most ready and expeditious means : and therefore, 
to the principal kind of rent — namely, that of rent-service, 
the Demedy of distress was considered as incident of com- 
mon right. 

Now rent- service was where the tenant held the land 
of his lord by fealty and certain rent, or by a certain rent 
together with homage, fealty, or other services. (A) It 
being called rent service, because it had some corporal 
service, as fealty at least, belonging to it. (c) And to 
rent-service, distress was incident, whether such rent were 
created by deed or parol,(</) provided that the reversion were 
in the landlord or lessor making the distress, {e) 
Rent- The next species of rent known to the ancient com- 

charge. ^^^ j^^^ ^^^ ^ rent-charge ; which was where a man 

being seized of lands, made a gift in tail by deed indented, 
or by deed-poll, the remainder over in fee; or a lease 
for life, with such remainder over ; or a feoffment in fee ; 
and by the same deed, reserved to himself and his heirs a 

(a) Bl. Com. 2. 57. (rf) Litt. Sect. 214. 

(ft) Lilt. Sect. 213. (e) Lilt. Sect. 215. Co. litt. 

if) Co. Lilt. 142. a. 143, a. 
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certain fent ; and that if the rent should be unpaid^ he Crap. n. 
and his heirs might distrain ; or where being so seized^ he ^^^^^^ 
granted a rent in fee or for life out of the lands^ with a 
power to the grantee to distrain. (/) Rent do reserved or 
granted was a rent-charge, because the lands were charged 
with such distress by force of the deed only, and not of 
common right. (^) 

The third species of rent, at the common law, was called Rcnt-scck. 
a rent-seek, which was, where a man had granted a rent 
by deed, without a clause of distress ; and for this rent, if 
in arrear, there was no distress at the common law. {h) 

This was the most ancient species of rent-seek i being in 
effect a rent-charge, without the clause of distress : (/) but 
there was another species of rent-seek, which bore the 
same relation to a rent- service, that the former species 
did to a rent-charge. And this was, when the rent was 
separated from the reversion or services, as homage or 
fealty, by its union with which, it was originally a rent- 
service. This, as we shall hereafter see, might arise in 
various ways, but it was principally occasioned by the 
operation of the statute of Quia emptores Terrammy 18 
Edw. 1,, which enacted, that where a tenant aliened to 
another his whole estate, the alienee should hold imme- 
diately of the lord, and not of the alienor: by which* 
means, all reversion and services being divested out of the 
alienor, he could not distrain for a rent reserved upon his 
alienation, but it was in his hands a rent-seek, (t) 

The remedy of distress seems to have been anciently Oat of 

•^ ^ '' what, rent 

considered as so essential to the nature of a rent, that if a may be re* 
inan granted a mere right of distress in a particular manor 
to a certain amount, it operated as a good reservation of a 
rent.(y) On the other hand, it became a nile, that a rent 
could not be granted out of a piscary, common, franchise, 

(J) If a man bindeth his goods (g) Litt. Sect. 217, SI 8. Jeroott 

And lands to the payment of a v. Cowley, 1 Saund. 113. 

yearly rent, this will make a good (h) Bl. Coram. S. 42. Litt. 

rent-charge, although there be no Sect. 217, 218. 

express words of charge or to dis- (i) See Sulliv. Icct 10. 

train. Co. Litt. 147. a. (J) Co. Litt. 147. a. 
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Chapel or Other incorporeal hereditaments ; but only out of lands 
or tenements^ to which the grantee might have recourse* 
to distrain : {k) nor could the agreement of the parties alter 
the law in this respect. (Q Therefore a rent could not issue 
out of a rent, because there could not be an assize of it.(iii) 
Nor out of a hundred, fair or advowson.(/) So likewise a 
payment reserved upon a lease of tithes, although sufficiently 
in the nature of a rent, to be suspended by eviction, (o) is 
not in truth a rent, because it issues out of an incorporeal 
hereditament, which cannot be distrained, nor put in view 
in an assize ; {p) and therefore a lease of tithes for lives^ 
by an ecclesiastical person, is void against the suc- 
cessor, because he would be without remedy for the pay-* 
ment reserved; but it is otherwise of a lease for years, 
for in such case the successor would have his remedy by 
action of debt; the lessee, although not liable to a dis- 
tress, being bound by way of contract, (y) The produce 
of the land however is not incorporeal, and therefore 
a lease of the vesture or herbage reserving rent is good, 
and the lessor may distrain the cattle on the land, (r) 
And the king may reserve a rent out of any incorporeal 
hereditament, because he may, by his prerogative, dis- 
train either for a rent-service or rent-charge, on all the 
lands of the lessee. (5) Where also a rent is reserved 
upon an entire demise of land and tithes, it seems that 
although it be entire as to render, yet as to the remedy it 
issues out of the land alone^ and is distrainable accord- 
ingly. (0 
As a rent could not issue out of an incorporeal heredita- 

{k) Co. Litt. 47. a. 144. a. Co. Litt. 47. a. Vide Rex v. Ellis, 

(0 Batrs Case, 7 Rep. 23. b. 1 M. & S. 669. 

(w) Bro. Abr. Assize, pi. 2. (r) Co. Lilt. 47 a. 

(o)Dalstont;.Reeve,LordRayn]. {$) Lord Mountjoy's Case, 5 

77. Rep. 4 Bro. Abr. Distresses, pi. 

(p) Talentine v. DentoD, Cro. 49. 
Jac. 111. Rickmau V. Garth, id. {t) Doubitofte v. Curteene, 

173. - Cro. Jac. 452, 453. Croom r. 

(q) Dean and Chapter of Wind- Talbot, Comb. 238. Newman r. 

sor V. Cover, 2 Saund. 302. et Anderton, 2 New. Rep. 224. 
not. Bally v. Wells, 3 Wils. 25. 
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iuent| sOy it was held that it could not be reserved out of a Chap. ll. 
mere personal chattel : and that a covenant for payment of 
it would not bind the assignee, (u) Upon which ground it 
waa much doubted^ whether rent reserved upon a lease of 
land with stock upon it, or on the demise of a ready-fur^ 
nished house or lodgings, could be distrained for, as the 
greater part of the rent must be considered as paid for the 
goods: but it is now determined that it can, because 
in contemplation of law, the whole rent issues out of the 
land or premises demised, (j?) 

If a man demise TFhite-Acre and Black-acre, and have 
nothing in fFAite^acre, the whole rent issueth out of Black- 
acre.(y) 

^ it is necessary that the rent should be reserved out Certointy 
of a corporeal hereditament ; so it is essential to the na* - 
ture of a rent or service, that it be certain in its quantity, 
extent and time of payment; or at least be capable of 
being reduced to such certainty. (;&) And therefore a rent 
reserved after the rate of 18/. a-year was held bad for un- 
certainty in not specifying the nature of the rent, whether 
in money or in kind, nor the periods of its payment, (a) 
And for the like reason, at the ancient common law, the 
kwrd could not distrain upon the tenant in Frankalmoigne, 
because his duty was to perform divine services, uncertain 
both in time and number, {b) But it was in all cases suffi* 
cient if the rent could be reduced to a certainty j and there- 
fore^ a man might hold of his lord to shear all the sheep 
depasturing within his manor, because the number depastur- 
ing within the manor could always be ascertained, (c) 

It is also essential to the nature of a rent, that it should By what 
be reserved by a sufficient grant or demise ; that is, by some to be re- 
gjrgmtt or demise passing an estate to the tenant, or enkrgmg 

(m) Spencer^s case, 5 Rep. 17. rent bad been ascertained, a ge- 

(x) Newman v, Anderton, 2 neral reservation wonld have made 

New Rep. 224. it payable yearly. Cole v. Sury, 

(3f) Croom v. Talbot, Comli. 238. Latch. 264. 

(a) Co. Lit. 96 a. (W Lilt. Sect. 186. 

(II) Parker v. Harris, 4 Mod. 78. (c) Co. Litt. 96 a. 

S. C. 1 Salk. 262. If however the 
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Chap. II. an estate already in him.(c2) For although a reservation of 
rent may be made, either by an indenture or deed-poll, 
provided an estate pass by it, to the tenant; yet, any reser- 
vation in a deed, by which no estate passes is void : although 
a right, without an estate, may pass by the same deed. (/) 
And if the deed operate by any extinguishment or surrender 
of the grantor's estate 3 in that case the reservation is void, 
because the reversion is gone ; (/) although a mere grant of 
the reversion itself to another person, will pass the rent as 
being incident to it ; {g) whether such rent issue out of 
freehold or copyhold land. (A) 

An agreement for a future lease at a rent certain is not 
a sufficient reservation of rent, and will not constitute a de- 
mise, and when a party is let into possession under such an 
agreement, the lessor cannot distrain, but must resort to his 
action for use and occupation, (z) 

By the common law, a rent could not be reserved upon 
a bargain and sale ; because only a use, but no estate, in 
the land passed by such deed, before the statute of uses, {j) 
But now, by that statute, the possession being executed to 
the use, the bargainor may distrain, for the rent, (ft) 
To whom It is also a maxim of the common law, in order to pre- 
served, vent the maintenance of suits, that rent cannot be reserved 
to a stranger; but only to the feoflfor, donor, lessor, or 
his heirs ; for they have only a privity of estate. (/) This 
rule does not however extend to a lease by deed indented, 
made by two joint-tenants reserving rent to one of them, 
for he has a privity of contract and estate. (/) Nor does 
it extend to the king, who, in general, may reserve a rent 
to a stranger ; but, where such reservation was made to 

{d) Bac. Abr. Rent C. tlon, being contained in the deed. 

(/) Bac. Abr. Rent. C. Drake v. Munday, Cro. Gar. 207. 

{g) Litt. Sect. 220. (t) Hegan v, Johnson, 2 Taunt 

(fc) Swinnerton v. Miller, Hob. 148. Dunk v. Hunter, 5 B. & A. 

177. Where the deed is sufficient 322. 

to create a rent, a mere covenant (J) 27 H. 8. c. 10. 

to paj rent, especially if made to {k) Co. Litt. 144. a. 

the lessor and his heirs, will be a (0 Litt. Sect. 346. Co. Litt 

good reservation of rent, without 214. 
a reddendum, or other reserva- 
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an officer of the crown removable at pleasure, it was held to Chap. ii. 
be void, (o) 

Rent should also so be reserved conformably to the na- To be re- 
ture of the estate : for in some cases, if the reservation be formabiyto 
bad, it will destroy the rent. As where a lease for years ^^^ w***** 
was made by a tenant in fee simple, and his son and heir 
apparent, to commence after the death of the father, re^ 
serving the rent to the son by name, but not reserving it to 
the heir or heirs of the father : it was held that the son 
could not take the rent at all, for it was only as heir of his 
father that he could take it ; but neither to the heir or heirs 
of the father was it reserved, (p) An improper reservation 
will not however, in general, destroy the rent : for if lessee 
for hundred years should underlet for fifty years, reserving 
a rent to him and his heirs, during the term ; this rent, it 
seems, would go to the executor, (y) Or if a rent-charge 
for years be granted to a man and his heirs it will go to 
his executors, (r) So if tenant in tail make a lease and re- 
serve the rent generally to his heirs, it will go to his heirs 
in tail, (q) Or if a rent-charge be granted out^of gavelkind 
lands, to a man and his heirs, it will descend according 
to the nature of the land, (s) So in the grant of a rent- 
charge the rent will be held to ensue the nature of the 
grantor's estate at the time of the grant. Thus if a rent 
be granted by tenant for life and confirmed by him in re- 
mainder in fee being within age, the rent issues out of the 
estate for life only, and the grant as -to the remainder-man 
is void, and even if the tenant for life purchase the remain- 
der or reversion and die, it shall not bind the inheritance, (t) 
And where there is no specification of the persons to whom 
it is reserved, the rent will enure according to the nature 
of the estate : for the law, as it has been said by Lord Hale, 

(o) Anonymous, Ld. Raym. 36. 644. 

(p) Gates V. Frith, Hob. Rep. (*) Randall v. Jenkins, I Mod. 

130. Rep. 110. S. C. 2 Lev. 87. 

(q) Sacheverell t;. Frogate, 1 (t) Holt v. Sambach, Cro. Car. 

Yeot. 168. 103. 

(r) Darrell v, Wilson, Cro. Eliz. 

C 2 



services. 



go Of the several 

Ohap. n. « uses all industry imagbable to conform the reservation to 
'^ the estate." (v) But, where there is a specific reservation 
of rent to the lessor, without naming any other persons, as 
heirs, executors, &c. to whom it shall be paid ; the rent 
will be confined to the person to whom it is so reserved, 
and will cease at his death ; (;r) unless it be reserved pay- 
able durii^ the term, which will preserve the rent until the 
end of the term, and the law will distribute it according to 
the nature of the estate, (t;) 
Incident to It has been already observed, that the rent was considered 
sion aud AS incident to the reversion, although not so inseparably in- 
cident to it, as fealty, or other services : for these - oould 
not be reserved, if the remainder or reversion were granted 
over. ( y) But still, the separation of the rent from tjbe re- 
version, had, in many cases, the eSect of reducing a rent- 
service, to a rent-seek. Thus, if a man granted to another 
a rent-service by deed, reserving to himself the reversion, 
and tibe tenant attorned to the grantee ; such rent was, in 
the hands of the grantee, only a rent-seek, (a) And the 
same effect followed upon a separation of the rent from 
the fealty or other services. As wh^e the tenant held by 
fealty and certain rent, and the lord reserving to himself the 
fealty, granted the rent to another with a clause of distress, 
aad the tenant attorned, this also became a rent-seek j be- 
cause, although the rent might be separated from the fealfy, 
yet the distress could not ; but necessarily followed the 
seigniory in the handd of the lord who had reserved to him- 
self th9 feidty : for otherwise, the tenant would have been 
liable to two distresses, which cannot happen but by act 
of law. {b) And therefore when the rent had once become 
a rent- seek, it seems, that the lord could not afterwards 
grant it with a clause of distress, {c) And where the dis- 
tress was an inseparable incident, as it was to fealty, a 

(v) Sacheverell v. Frogste, l (a) Litt. Sect 288. 

Vent. 16S. (b) Litt. Sect. 225. Co. Litt. 

(s) Cotber v. Merrick, Hardr. 150 b. 153 a. 164 b. 

«5- (c) Litt. Sect. 227. 

{3d Co. Litt. US a. 151b. 
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release of the distresfl reser?ing the fealty would have been Chap. ii. 
void, (d) v^V^ta/ 

There seem to have been, however, gome cases, in which 
a rent- service might be so far changed, as to lose its prin- 
cipal qualities, without being reduced to a mere rent-seek. 
As when there were lord paramount, mesne and tenant, and 
by the act of the lord and tenant, to which the mesne was 
no party, the rent-service due to him from the tenant, was 
destroyed as a rent-service, by coming into the hands of 
the lord : in this case the lord could not hold of the mesne, 
yet the rent was considered as still due to the mesne, not 
strictly as a rent -service, but yet as a rent distrainable of 
common right, (e) 

So by construction of law, a rent is sometimes deemed 
to be a rent-charge, without an express clause of distress : 
as in the case of coparceners, where upon partition a rent 
is reserved payable by one coparcener to another, for equality 
of partition : this rent may be distrained for of common 
right, without a reservation of distress. (/) 

It was not however sufficient, at the common law, to Seisin of 
support a distress for rent, that such rent should be pro- 
perly reserved or granted. It was also necessary, that the 
party distraining should have a seisin of the rent; with- 
out which, there was no privity between him and the te- 
nant. And therefore before the stat. 4 Anne, c. 16., had 
rendered attornment in future, unnecessary, it was requi- 
site upon the grant of a rent-charge or rent-service, that 
the tenant should attorn to the grantee, in order to give him 
a seisin in law of the rent, without which the grantee could 
not distrain, (g) And even this seisin in law was not suf- 
ficient to support an assize, or other real action for the 
rent; for which actual seisin by receipt of a part of the 
rent was required. (A) This latter seisin was not however 
necessary for a distress, because, except in a very few cases, 

(d) Co. Litt. 151 b. W. Jo. Rep. S34. et seq. 

(e) Liu. Sect. 8S1, 8S2. Co. (f) Litt. Sect. S59, S59, and 
Litt. 153 a. and Harg. note (I) Harg. note(l) on Co. Litt 15Sa. 
ibid. BeviPs Case, 4 Rep. 9 b. (g) Co. Litt. 309, 311. ^ 

and Fawkner v. Bellingham. Sir (h) Litt. Sect. 235. 
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(such as a seisin of incroachment tortiously gained by co^ 
ercion of distress ;) the tenant was not permitted to dispute 
the actual seisin of his lord^ in a replevin, (t) But since 
the statute 4 Anne, c. 16., the doctrine of seisin with re- 
lation to a distress for rent, has become nearly obsolete; 
although some cases still exist in which it may come in 
question. As in a distress for an ancient rent-charge 
created before the statute of Anne ; for such rent-charge, 
not being within the provisions of that statute, (J) and 
being excluded in common with all other rent- charges from 
the enactments of 11 Geo. 2. c. 19, (A) remains under the 
operation of the common law. 

There were some other species of ancient rents besides 
those which have been already considered; such as fee 
farms, rents of assize, and chief rents : but with relation to 
the remedy of distress, all rents of whatever description are 
reducible to one or other of the three great divisions of rent- 
service, rent-charge, or rent-seek. (?) Thus, a fee farm 
rent, if created before the statute of Quia emptores Ter- 
rarum, {m) seems to be a rent-service with fealty annexed 
to it : (n) if created after that statute, (which considered 
strictly as a fee farm rent, it cannot be (o) ) it seems to be 
in the nature of a rent-charge, if reserved with a clause of 
distress ; and a rent-seek, if reserved without it : (/?) so that 
if such a rent be of modern creation, distress is not incident 
to it, otherwise than as a rent-seek distrainable within the 
Stat. 4 Geo. 2. c. 28. ( p) 

Rents of assize are defined, by Lord Coke, to have been 
certain rents of the freeholders and ancient copyholders; 
and so called, because they were assised and certain, and 
thereby distinguished from the reditus mobiles, or farm rents 



(f) Bevirs Case, 4 Rep. 9 a. 
11 b. 

ij) Long V, Buckridge, 1 Straa. 
106. 

(/:) Lindon V. Collin$,Willes429. 
Bulpit V. Clarke, 1 N. R. 56. 
(/) Bl. Comm. V. 2. p. 42. 
(fn) ISEdw. 1. 



(n) Spelni. Gloss voce Feodi 
Firni^. Terms de la Ley voce Fee 
Farm. 

{o) Fearne, p. 529. 

(p) Harg. note (5) on Co. Litt. 
144 a. Bradbury v. Wright. Doug. 
627. et not. 
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for life, years, or at will, which were variable and unccr- Chap^ii. 
tain, (r) Chief rents seem to have been only another name 
given to the rents paid by the ancient freeholders. («) And 
both the assize and chief rents were originally of the nature 
of rent-service. 

The last species of rent which remains to be mentioned, 
is that of copyhold rents, paid by the tenants of a manor, 
to the lord, for their tenements holden by copy of court roll. 
As fealty was always incident to this species of tenure, these 
rents are in their very nature rent-services, and as such, 
have always been considered, to be distrainable of common 
right. (0 

These several kinds of rent, thus differed at the common 
law, with respect to the remedy of distress, as they belonged 
to one or other of the three kinds, of rent-r service, rent- 
charge, and rent-seek : and so they in effect continued, 
until the reign of king George the Second. For although 
some statutory provisions had been made, enabling particular 
persons to distrain for rent, who could not before distrain at 
the common law ; (m) still, the great distinctions between 
the different kinds of rent, with respect to the power of dis- 
tress, remained, until they were finally and completely 
abolished by the stat. 4 Geo. 2. c. 28. s. 5, by which it was 
enacted ; that there should be the like remedy by distress 
in cases of rents-seek, rents of assize, and chief rents, which 
had been duly paid for the space of three years, within 
twenty years, before the first day of the session in which the 
act was passed, or which should be thereafter created, as in 
case of rent reserved upon lease. And distress therefore 
now belongs equally to every species of rent, whether rent- 
service, rent-charge, rent-seek, rent of assize^ or chief rent ; 
and whether reserved by deed or parol : provided in the 
case of the three latter species of rents, that they have been 
created since that statute, or that they have been paid dur* 
ing the time, and within the period therein prescribed. 

(r) 2 Instit 19. Eliz. 524. 

(•) Bl. Comm. 2 V. 43. (u) As the Stat, of 32 Hen. 8^ 

(I) Laugher v, Humphrey, Cro. c. 37. 
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CHAPTER III. 

Of the Persons who are entitled^ in respect of their Estate 

or Interest f to distrain for Ment. 

In considering the several kinds of rent which were re- 
cognized by the common law, I have already had occa&ion 
to advert to the relation, which subsisted between the na- 
ture of the rent, and the reversion in the premises out of 
which it was granted or reserved ; and also, between the 
rent, and the other services, with which it might be con- 
nected. And we have seen, that at the common law, to 
have a distress for a rent, as of common right, it was in the 
first place necessary, that the lord or lessor making the dis- 
tress, should have the reversion in himself. Secondly, that 
the rent should be reserved out of a corporeal hereditament. 
Thirdly, that it should be certain in quantity and duration. 
Fourthly, that it should be reserved by a sufficient deed or 
conveyance. And, lastly, that it should be properly re- 
served, in respect of the persons to whom it is payable. 
These several requisites may therefore be regarded as es- 
sential to the very nature of a rent, as it stood at the com- 
mon law. 
Of the ap- From the preceding inquiry it also appears, that rent is 
ment, sus- regarded as of a two-fold nature. First, as something issuing 
andMtinc- ^^* ^^ ^^^ ^^^^ ^^ respcct of which it is granted or re- 
rwTts*^ served : and, secondly, as an acknowledgment made by the 
tenant to the lord of his fealty or tenure. From this two- 
fold consideration, have arisen the doctrines, of the appor- 
tionment, suspension, and extinction of remits. For, con- 
sidering the rent as something issuing out of the land, it 
became necessary to determine, whether the rent should be 
taken as an entire thing incapable of division, and so in- 
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separably attached to the wh<de land out of which it ifwied^ Cntf. Hi. 
and the grantor's estate therein^ tiiat^ by the sevenuice of 
any part of the land from the remainder^ or by the grantor'^ 
departing with any portion of his estate in the land, the 
rent should be wholly destroyed: or whether, notwith- 
standing its general entirety, it should be considered, in 
some cases, as only partially extinguished ; and in others^ 
as dividing itself into different portions following respec**' 
tiyely the different parts of the land, or of the estate therein, 
as the same might be changed by the acts of the party, or 
the law. The latter of these principles was adopted, and 
that adoption gave birth to the doctrine of the apportion** 
ment of rents. 

On the other hand, considering the tent as something be- 
longing essentially to the relation of landlord and tenant, 
and a fruit of the tenure ; it was obvious, that those things 
which were capable of affecting that relation of tenure, 
should be deemed to affect the rent itself. For, as the tenant 
owed allegiance and fidelity to his lord, so did the lord owe 
protection to his tenant ; and therefore, if the lord did any 
act which impeached or destroyed the estate of his tenant, 
it was fit, that he should lose the rent which was due from 
the tenant only in consideration of being permitted to en- 
joy the lands demised. This gave rise to the doctrine of 
the suspension or extinction of rents. 

When the rent was held to be thus capable of extinction 
by the acts of the lord, it of course became a rule that if the 
lord evicted or ousted the tenant of the land, the whole rent 
should cease. But as the tortious acts of the lord might be 
either of a general nature extending to every part of the 
tenant's land ; or partial, affecting only some portion of it j 
and as in their duration, they might in sOme cases be tem- 
porary, and in others, commensurate with the remainder of 
the tenant's term : it became necessary to consider, how far 
a rent could be partially suspended, or partially extinguish- 
ed ; and this of course gave rise to various distinctions, in 
respect of the different acts, by which such suspension or 
extinction might be effected. 

It was not however, only by a tortious act of the lord, that 
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Chap. in. the existence of the rent might be destroyed) for consider^ 
ing it as arising out of a tenure, it is evident, that a rent 
cannot exist, where there cannot be a real or implied te- 
nancy. And as a man cannot hold land of himself, it of 
course follows, that where after the creation of a rent, the 
land out of which it issues, comes into the possession of 
him, to whom the rent is reserved, by such unity of pos- 
session, the rent is in contemplation of law extinguished. — 
And therefore, if he who has the reversion purchase the te- 
nant's term in the land, the rent becomes extinct. If he 
purchase the whole estate in part of the' land, the rent will 
in such case be apportioned. But if he purchase part of the 
estate in the land, or take an under lease of the land itself, 
this is a suspension, but not an extinguishment ; for when 
the under lease expires, the rent revives, (a) 

Rents being thus generally capable of apportionment, 
suspension, and extinction, and the remedy of distress in all 
cases depending on the nature and existence of the rent, it 
is necessary to inquire, how far the doctrine of apportion- 
ment, suspension, and extinction, applies to the diflEerent 
kinds of rent, which may be made the subjects of a dis* 
tress. (6) 

Rent-service was capable of apportionment even at the 
common law, before the statute of quid empiores terra- 
rum, (c) But by the second chapter of that statute, it was 
expressly provided, that when the tenant sold a part of the 
lands which he held of his lord, the feoffee should hold it of 
the lord, charged with the services, for so much as ap- 
pertained to the parcel sold. There were however, various 
kinds of rent-service not within that statute, which were 
apportionable at the common law, (c) either by the act of 
law, or the act of the party. As if the lessor recovered 
part of the land in an action of waste, or for a forfeiture, 
there by the act of law the rent was apportioned : (c) so 



Of the ap- 
portion- 
ment, &c. 
of a rent- 
seirice. 



(a) Hodgkins v. Tboroborough, 
Pollexf. 14«. 

{b) Scv^ a most elaborate note on 
the doctrine of apportionment of 



rent, both at law and in equity. 
Ex parte Smith, 1 Swans. Rep. 
837. (a) 
(r) 18 Edw. ]. Co. Litt. 148 a. 
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likewise if the lessor devised a part of the reversion ; for p^^'; 
such division is also by the act of the law, viz, the Sta- 
tute of Wills (/) And although it has been said, that there 
was no apportionment of rent at common law, by the act 
of the party ; (g) yet it was clearly otherwise ; for if a 
man made a lease for life or years, reserving a rent, and af- 
terwards accepted a surrender of part of the land from the 
lessee, in that case the rent was apportioned : so, if the 
lessor granted part of the reversion to a stranger, the rent 
was apportioned, as being incident to the reversion, (h) 
So likewise if the reversion of one moiety of the land was 
was granted to -^., and the reversion of the other moiety to 
B, the rent was apportioned, (t) If also the tenant or les- 
see upon the performance of a condition acquired the re- 
version in part of the land, in that case also there was an 
apportionment of the rent, (k) 

But in the apportionment of rents, there is a difference 
between the grant of a rent, and the reservation of a rent. 
For if a man be seised of two acres of land, of one in fee- 
simple, and of the other in tail, and by deed grant a rent 
out of both, in fee, in tail, or for life, and die, the land 
intailed is discharged, and the land in fee-simple remains 
charged with the whole rent : which is taking it most strongly 
against the grantor. But if he make a gift in tail, or a lease 
for life, or years of both acres, reserving a rent, and die ; 
and the issue in tail avoid the gift or lease, the rent will be 
apportioned. For the rent being reserved out of the whole 
land, it is reasonable that when there is an eviction as to 
a part of the land, by a title, paramount, the donee or les- 



(/) Ewer V, Moyle, Cro. Eliz. 
771. Co. Lilt. 148 a. 

(g) See Vin. Abr. Apport A, 15 

(h) Co. Lilt 148 a. 

(t) Swinnerton v. Miller, Hob. 
177. 

{k) Co. Litt. 148 b. In cases of 
apportion meat of rent, the quan- 
tum to be paid by tbe tenant to 
each of tbe several persons, 
amongst whom the apportionment 



is to be made, must be settled by a 
jury, unless agreed upon by all 
parties ; and any apportionment 
made between the claimants with- 
out the concurrence of the te- 
nant will not be binding upon 
him, nor transfer to the appor- 
tionee the rights and remedies 
which he would acquire under a 
legal apportionment. Bliss v. Col- 
lins, 5 B. & A. 876. 
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Chap.JLIU see should not be charged with the whole rent^ but that it 
should be apportioned rateably according to the value of the 
land. {I) 

If a man who has a rent-service purchase part ctf the land 
out of which the rent issues^ this does not extinguish the 
whole rent, but only a parcel of it : although it is other- 
wise in the case of a rent-charge, (m) For here, the rent- 
service may be apportioned according to the value of the 
land, unless it be of a nature incapable of apportionment, 
as to render yearly a horse or a spear, {n) But this, says 
Lord Coke, is intended of a purchasse in fee-simple, for if 
there be lord and tenant of forty acres of land, by fealty 
and twenty shillings rent ; and the tenant make a gift in 
tail, or a lease for life or years of parcel thereof to the lord, 
in this case, the rent shall not be apportioned for any 
part, but shall be suspended for the whole. For a rent-ser- 
vice may be extinct for a part, and apportioned for the rest ; 
but it cannot be suspended in part, by the act of the party, 
and in esse for the other part, (o) This latter rule must how- 
ever be understood with some limitation; for it certainly 
does not extend to those acts of the party, which are made 
for the assertion of a legal right ; nor where the lord takes 
an interest or profit in the land not inconsistent with the 
tenant's estate : as where by the licence and consent of the 
tenant, the lord enters into and enjoys a part of the land, (p) 
But if the lessor tortiously enter upon the lessee for life or 
years, and put out or disseize him of part of the laud, there, 
the rent is suspended for the whole, and shall not be ap- 
portioned for any part 3 for this, says Lord Hale, would be 
for a man to apportion his own wrong : (g) but where he 
enters lawfully upon a surrender or forfeiture, there, the 
rent is suspended or extinguished only for that part, and 
subsists by apportionment for the remainder, (r) 

(/) Co. Litt. 148 b. Doe d. (0) Co. Litt. 148 b. 

Yaughan v. Meyler, 2 M & S. 276. (p) Hodgkins v. Robson, 1 Vent. 

ei vide Stevenson v. Lambard, 3 277. 

East, 579. (9) Ibid, and see Dorrell v. Ao- 

{m) v. post p. 33. drews. Hob. 1 90. 

(») Litt, Sect. 222. (r) Co. Litt. 148 b. 



By act of law howevar^ a rent*0eryice might in mitny Chaf.UL 
cases be suspended in part^ and in esse for part. As when 
the guardian in chivalry entered into the land of his Ward 
within age^ the seigniory was suspended ; but if the wife of 
the tenant were endowed of a third part of the toiancy, it 
was held that he should pay to the lord a third part of the 
rent, {s) 

Where the lord tortiously liters upon the whole land de- 
mised^ and eyicts the tenant therefron^ it seems that the 
rent is suspended during the eviction, but not extinguisbed ; 
and that if during eviction the lord make a feoffment of 
the land, and then the tenant re-enters^ the rent will revive, 
and the feoffee may distrain for it^ although he cannot main- 
tain debt for the rent for want of privity of cmitract. And 
a feoffment made by the lessor destroys a rent, unless the 
rent be in esse at the time of the fe<^ment ; so that if a 
lease be made for forty yean^ resendng rent at the end of 
twenty yearS) a feoffm^it naade by the lesscnr^ during the first 
twenty years of the term, will not destroy the rent. (/) 

As a rent'Service issues out of the reversion, the destruc*- 
tion of the reversion will in general destroy the rent ; but 
this rule seems not to extend to acts to which the owner ci 
the rent is not party, and therefore it has been held, that if 
tenant in tail rendering rent discontinue, the rent is still 
preserved to tiie donor. So if he suffer a recovery, whereby 
the donor's reversion is destroyed, the rent will stUl con- 
tinue, sdtbough it wovdd be otherwise if the rent had been 
granted out of a remainder never executed in possession, 
or if the donor's estate hwl been defeated by a recovery, by 
title had against him.(t4) 

Rent in arrear is not extingniahed by taking a promis- 
soiy note for it, unless laches are committed on the note j 
nor even by taking a bond for it, for the accepting of a secu«* 
rity of an inferior or equal degree is no extinguishment of a 

(O Co. LUt 148 b. Noy. 9. Sed vide 3 Leon. 861, 

(<) Dyer SI a. SI 0. 349, el Barwell w. Harwell, Cro. 

(«) White V. Geri»b, Cro. Eliz Car. 598. 
7«7,768,79«. S. C. SAndars. 170. 
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Chap. III. debt ; but a judgment obtained upon the bond is an extin- 
guishment of the rent.(;r) 

UieYordf^r '"^^ foregoing principles^ regulating the doctrine of ap- 

a reat-wr- portionment, suspension, and extinction^ with respect to 
a rent- service, united with the general rules, which govern 
the reservation of rents, determine in what cases the lord 
is entitled to distrain for a rent-service, and also, the quan- 
tity of rent which he may thereby recover. For such a dis- 
tress being of common right, where the rent is properly re- 
served, the remedy of distress in the hands of the lord fol- 
lows it of course to the extent of such reservation. It is 
only therefore necessary, to make a few remarks on the 
right of the lord to distrain for a rent- service, when he 
takes by escheat. 

Lord by cs- In general, the lord is not entitled to the escheat of land 
or rent, unless pro defectu tenentis.iy) So that if the heir- 
ship fail without destroying the tenancy to the lord, he will 
not take by escheat, and therefore if his tenant be grantee of 
a rent-charge in fee-simple, and die without heirs^ the rent 
will not escheat, but be extinguished ; {%) and no one being 
entitled to it, the tenant will hold the land discharged of the 
rent. If the tenant have a reversion in the lands holden, 
such reversion is a part of his tenancy, and will escheat to 
the lord, (a) And, therefore, if the tenant lease for life, 
rendering rent to himself and his heirs, and he die without 
heirs, so that the reversion escheat to the lord, and after- 
wards the rent be in arrear, the lord may distrain ; {b) for 
here the rent is incident to the reversion, and goes with the 
reversion into the hands of the lord.(c) 

The lord taking by escheat, is considered as taking by a 
title paramount that of his tenant ; and therefore, when at- 
tornment would otherwise have been necessary, it was held, 
that the lord distraining for a rent reserved upon land^ 
which afterwards came to him by escheat, might make such 



(jr) Bull. N. P. 182. {a) Via. Abr. Escheat. C. 

{y) Aitoroey-General v. Sands, {b) Litt. Sect. 348. 

Hardr. 494. (c) Co. Litt 216 b. 
(%) Id. 496. 
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distress^ without any attornment by him from whom the Chap. IIL 
rent was due. (fit) 

At the common law, when the lord distrained for a rent- 
service, by tide of escheat or otherwise, such distress was 
made in respect of his seigniory. And upon this principle 
it was held, that pending a plea to try the seigniory of the 
lord, he could not make a distress for the tenant's rent. So 
that, if the lord distrained for rent, and the tenant replevied, 
and to the avowry of the lord pleaded hors de son fee, and 
pending that plea, the lord distrained for rent subsequently 
accrued ; it was held, that the tenant was entitled to his 
writ of recaption ; because it was fit he should not be again 
distrained, until the seigniory of the lord had been tried in 
the first plea: but if he had pleaded, riens arrere, or any 
other plea admitting the tenure, the lord would have been 
entitled to make a second distress, (e) 

To a rent-charge, the remedy of distress, as has been Diitreis 
already observed, was not incident of common right, but charge, 
only by virtue of the special clause of distress. (/) And 
where a man by deed granted to another a rent- charge, 
unless the person of the grantor were specially exempted, 
by the same, or another deed, the grantee might elect, 
either to sue a writ of annuity against the grantor, or dis- 
tndn for the rent.(g) In the grant of a rent-charge, it is 
held, that the rent may issue out of one parcel of land, and 
the distress be reserved in another : and in this case, whe- 
ther the lands lie within the same or different countries, it 
should seem, that the distress can be taken only on the 
land, in which it is reserved. (A) But although the distress 
may be thus separated from the rent as to the locality of the 



(4 Mallory's Case, 5Bep. 113. of non-payment, it shoald seem 

Tide Burr. Rep. 1991. that a distress may be made for 

{e) Bro. Disir. pi. 14. F. N. B. both, per Skeene Just. 11 Hen. 

'71* 4. 85. Sed q. Danv. Abr. Dist. 

(/) Ante, p. 23. G. 

(g) hxii. Sect S19, 290. Co. (h) Litt. Sect. 221. Co. Litt. 

Litt. 1 45 a . 1 46 b. If a rent- charge 147. 
be granted, with a penalty in case 
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Chap. III. land^ it must still ensue the nature of ike ««tate thefKin.(I} 
And, therefore, if there be a freehold estate in the rent, as if 
granted for life or in tail, and the distress be only reserved 
for a term of years, the reservation is void, and the whole 
rent is 9eck.(m) But if a rent be granted to two persons aad 
their heirs, with a clause of distress to only one of them and 
his heirs, and he die, still the survivor may distrain, for the 
distress is appurtenant to the estate in the rent.(m) But if 
the grant be to one and his heirs, with a power for him to 
£strain during his life, his heirs cannot di8tndn.(m) Upon 
the same principle it has been held, that the grantee of a 
rent- charge in fee who had levied a fine of it, to the use of 
himself and wife in tail, had so far the seisin of the saiae 
estate in the rent, as to be capable of distraining for the 
arrears due before the fine levied, (n) So the cestuy que us$ 
of a rent-charge, since the statute of uses, is entitled to dig- 
tndn.(o) So where a rent-charge (p) is granted to one and 
his executors, the executors may distrain. But in all eases, 
the privity of estate must remain; and, therefore, if one 
seised in fee of a rent, grant it to another in fee, he cannot 
afterwards distrain for the arrears ; because he has by hifl 
own act destroyed all privity of estate between himself and 
the tenant, (q) Upon a similar principle it seems ta be 
thought, that if a rent-charge be granted to a man in c<m- 
sideration of his performing the duties of an office, and the 
rent be in arrear, he cannot distrain for such arrears after 
quitting his office, although he might recover them in an 
action of debt, (r) 

A rent-charge may be granted if the freehold be in the 
grantor, and be distrained for immediately, notwithstanding 
an outstanding term of years ; but if the grantor have only a 
reversion expectant on an estate of freehold in another, 
although he may, pending such outstanding estate, grant a 

(i) Ante, page 19. Gowthwaite, Willes, 500. 
(m) Co. Litt. 147 b. (q) OgnePs case, 4 Rep. 49. 

(fi) Witherhead v. HarrisoD, Sir Dixon v. Harrison, Taugh. 40. 
Tho. Jo. 2. (r) Clerk v, Gurnell, 1 Bill. 

(o) Cooke V. Herle, 8 Mod. 128. 166. Dyer, 270, pi. 23. 
(p) Hassell d. Hodgson, v. 
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rent-charge^ it will not become due unlil the prior estate be Chap. hi. 
determined^ and the reversion vest in possession. (/) 
The right of distress created upon the grant of a rent* Apportion- 

mcDt Oi ft 

charge^ may however, like that for a rent-service, be affected rent- 
by the apportionment, suspension, or extinction of the rent ^***^** 
itself; although in general, a rent-charge could not be ap* 
portioned like a rent-service, because it was not aided by the 
statute of Quia emptores terrarum. So that, if a man 
having a rent-charge issuing out of land, purchase any parcel 
of the land, all the rent is extinct, (u) For a rent-charge 
being against common right, is construed strictly, and in 
general, held not to be apportionable by the act of the party* 
And therefore, upon such a purchase, it is necessary to have 
a new clause of distress from the grantor of the rent, which 
is in effect the creation of a new rent* But although the 
grantee cannot sever any part of the land from the rent^ 
without extinguishing the whole rent, yet he may by release 
extinguish a part of the rent itself, (jr) 

A rent-charge may in various cases be apportioned by act 
of law, where it cannot be apportioned by the act of the 
party. As, where a man had a rent-charge, and his father 
purchased part of the tenements charged in fee, and died ; 
and the part so purchased descended to the son who had the 
rent-charge ; now this charge was apportioned according to 
the value of the land, as if it had been rent-service ; be- 
cause it came to the son by act of law. (y) So, if the &ther 
be grantee of a rent, and the son purchase part of the land 
charged, and by the death of the father the rent descend to 
the son, such rent shall be apportioned. So, if the grantee 
devise a rent-charge to two or more the rent shall be appor- 
tioned, (z) And so it is, if the grantee assign the rent to 
the tenant of the land and a stranger jointly, the rent is ex- 
tinct but for a moiety, (a) 

In some cases^ where by the act of the party, a rent- 

(I) Myles V. WJHoughby, Cro. (y) Litt sect. 284. 

Eliz. 647. Vide Sir Wm. Jones, (z) Colborne v. Wright, 2 Lev. 

456. «39. 

(m) Litt. Sect. 2«2. («) Co. Litt. 149 b. 

(jr) Co. Litt. 148 a. 

D 
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C^Ai>^ni. charge would be extinguished^ yet, by the act of law, it wiH 
be sared not only from extinction, but be preserved entire 
from apportionment. , As when a man g^nts a rent-charge 
out of two acres, and afterwards the grantee of the rent re- 
covers one of the acres against the grantor by a title para- 
Boount, the whole rent will issue out of the other acre ; but 
if it were a covinous recovery by a feigned title, the whde 
rent would be extinct, for then he would claim under the 
grantor. {%) And yet in some cases, a rent-chai^e is not 
wholly extinct, even where the grantee does claim under 
the grantor. As if B. lease oAe acre to A. for life, and A. 
being seised of another acre in fee, grants a rent-charge to 
B. out of both acres, and commits waste in the acfe 
which he holds for life, so that B. recovers from him that 
acre for the waste committed ; the whole rent is not extiAct, 
but shall be apportioned, although J3. claims this acre under 
A. It being so held, in order to prevent the lessee from 
gaining the advantage of extinguishing rent by hia own 
waste and forfeiture, {z) And upon the same principle it is 
held, that if tenant in tail grant a rent, and afterwards suffer 
a common recovery the rent which was in esse, shall not be 
destroyed by this recovery, (o) 

In general, neither a rent^service nor a rent^-charge can be 
partially suspended by the act of the party ; but by the act 
of law, tbey may be suspended in part, and be in esse for 
the remainder. Thus where the tenant gave a part of the 
tenancy to the father of the lord in tail, and the father died 
and it descended to the lord 5 in this case, by the act of law 
the seigniory was suspended in part, and in esse for another 
part : by which means the rent-service, as incident to the 
seigniory, was in like manner suspended. And in the case 
of a rent-charge the law is the same, (z) 

It is however perfectly clear, that by act of the party, the 
whole of a rent-charge may be for a time suspended, and 
afterwards revive. Thus, where a man seised of a rent- 
charge for life, took a lease of the land for five hundred 



(«) Co. Lilt. 148 b. S.V.Harg. (a) White ». West, Cro. Hi*, 
note 147. ibid. 793. 
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yetm, and entered thereon; imd afterwfirds^ befoie the rent- Chap. lu. 
charge was in arrear^ surrendered the term to the lessor^ and 
then distrained for the rent : it was held^ that by such sur- 
render, the lease was absolutely gone and extinguisbed, as 
between the parties, and therefore that the rent reviired : 
although it would have been otherwise as against those, who 
were not parties to the surraider. {d) 

A rent^cbarge may be extinguished, not only by the act 
of the party, but by the act of God ; for if the grantee of a 
rent charge in fee die without heirs, the tenant will hold 
the land discharged of the rent, for it does not belong to any 
one by escheat, {e) 

Where a rent-charge was granted pro candUo impendetido 
and the grantee was attainted of treasoo and imprisoned for 
the space of a year, it was held that neitlier was the rent 
forfeited to the Crown, nor the grantor discharged from 

At the common law, the grantee of a rent-charge could Seisin of a 
have no remedy for it by distress^ or otherwise, until he had charge, 
gained a seisin of the rent, sufficient to create a privity of cessaiy. 
estate between himself and the tenant : for which purpose, 
as I have already observed, attornment was formerly in all 
cases necessary, and is still requisite to be shewn, in cases 
of ancient rents, created before the statute 4 Anne, c, 16. {g) 
With respect to attornment on a rent-charge, it was held, 
that where persons seised of a rent-charge, by granting it 
over with attornment of the tenant, tottdiy departed with 
their estate, and afterwards retook, either their former, or a 
deferent estate in the rent, a new Attornment was necessary ; 
ihe former privity being absolutely destroyed. But, where 
attornment was once made to a man's estate in the rent, no 
nt\f attornment was necessary, although his estate became 
afterwards enlarged or diminished, {h) Nor was it requisite 
to an estate executed by the statute of uses. (•) 

(il) Peto V, Pemberton, Cro. {g) See ante, p. 21. 

Car. 101. (h) Co. Lilt. 309 b. Long v, 

{e) Attorney-General v^ Stnda, Buckeridge, Stra. 108. 

Hardr. 496. (») Dixon v. Harrison, Yaugh. 

(/) Oliver r. Emsonne, Dyer, 2. 44. 

D2 
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Cbap. m. A rent-charge being eomething immediately issuing out 
Rent- ^' ^^ \axiiy is not considered as a mere personal covenant* 
cbarge at- for the repajment of money : and therefore, where a rent- 
charge was granted to one and his assigns for his life, pro 
consilio impendendo^ and it was afterwards assigned over, it 
was held that the assignee was entitled to distrain for the rent 
which became due after the assignment, {k) 

But the arrears of the rent due at the time of the assign- 
ment cannot be assigned, for they are a mere chose in ac- 
tion : and it is said, that for such arrears, the assignor has 
no remedy at all against the tenant, after the assignment, if 
the tenant has attorned to the assignee j for thereby all 
privity between himself and the tenant is totally destroy- 
ed. (Z) Such an assignment of the arrears is not however 
wholly void, for where in a replevin, the defendant avowed 
for a rent'Charge and arrears thereof, assigned by a bargain 
and sale ; and issue being taken on the assignment, the jury 
found, that they were so assigned, and thereupon verdict 
for the defendant. On its' being moved in arrest of judg- 
ment, that the jury had found a void assignment, and there- 
fore a repleader should be awarded, the court seemed to 
think, that the objection could not prevail after verdict, (m) 
Where services are granted the grantee may distrain for such 
as are due in the time of the grantor (n) 
Within the A rent-charffc is however so far considered to be in the 

Annuity ^ ^ 

Act, 17 6. nature of annuity, that it is expressly included, in the first 
section of the annuity act, YJ Geo. 3. c. 26. And there- 
fore rent-charges granted since that statute, are invalid if 
not enrolled in the manner therein prescribed, unless they 
fall within the exception contained in the eighth section of 
the act, namely, as being A rent -charge given by will, or 
by marriage settlement, or for the advancement of a child, 
or being secured upon lands of equal or greater annual va- 
lue, whereof the grantor was seised in fee-simple or fee-tail 
in possession at the time of the grant, or secured by the ac- 

{k) MauDd's Case, 7 Rep. 88. (m) Guilliams v, MunniDgton, 

Co. Lilt. 144 a. Sir Tho. Raym. 200. 

(0 Dixon V. Harrison, Faugh. (n) 1 Ed. 3. p. 5. 
40. 
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tnal transfer of stock, the dividends being of greater or equal Chap. III. 
value^ or a voluntary annuity without pecuniary considera" ^^^^^^ 
ttoUy or being granted by a body corporate, or under an Act 
of Parliament, or not exceeding ten pounds annually, tin- 
less there be more than one such annuity between the same 
parties. This exception was held by Lord Thiirlow to ex- 
tend to an equitable, as well as to a legal estate in the land, 
and to aU lands of equal or greater annual value than the 
rent-charge, notwithstanding they might be incumbered with 
other charges, (o) 

And although the statute speaks only of grantors seized in 
fee-simple or fee-tail in possession, yet it is construed to ex- 
tend to grants, wherein all parties having power over the 
fee-simple join, whatever may be the estate of the party 
in possession ; the object of the statute being to protect 
persons having only life estates, and who therefore are under 
great disadvantages in raising money by way of annuity ; 
and not to extend to cases where the parties have estates 
which they may bring to market, and dispose of at a fair 
value, {py So if the rent be charged both on freehold and 
leasehold lands, if the former be of equal or greater annual 
value than the rent-charge, it is equally within the excep- 
tion of the act, as if it had been secured on such freehold 
lands alone, {q) 

Coparceners are entitled, of common right, to distrain for Coparce- 

ocrs. 
a rent assigned upon partition, (r) provided, it be reserved 

out of the lands descended : {s) and so may their grlmtees, 

for it is annexed to the estate, {t) 

Although coparceners, before partition, are considered in 

law but as one heir, {u) and therefore must join in making a 

distress; (or) it is otherwise after partition; for then they 

may make several distresses. So that even a rent-charge, 

(o) Shrapnel v. Vernon, S Bro. Harg. note (1) on Co. Litt 153 a. 

Ch. Cas. S68. («) Co. Litt. 169. 

(p) Halsey r. Hales, 7 T. R. 194. (<) Butler and Baker's Case, 3 

Amherst v. Skynner, 18 East, «63. Rep. 28 b. 

(9) Ex parte Michell, clerk, 8 (u) Co. Litt. 163 b. 

Bast, 137. (x) Stedinan ti. Page, 5 Mod. 

W Litt. Sect. 85«, 853, and Ul. S. C. 1 Salk. 390. 
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Crap. JIt. although in its nature entire^ and against common right, voMf 
,bc divided between coparceners, and by act of law, the te- 
nant of the land is subject to several distresses, {y) Bat 
if 4here be three coparceners, and they make partition, and 
one of them grant twenty shillings per annum out of her 
part, to her two sisters and their heirs for equality of par- 
tition, they shall have this rent in course of coparcenary, 
and shall join in an action for the same : {%) and as thii 
tent is entire in its creation, it should seem, <^at they must 
join in a distress, (a) So if two coparceners, by deed in- 
dented, alien both their parts to another in fee, rendering 
to them two and their heirs a rent out of the land, they are 
not joint«tenant5 of this rent, but shall have it in coparce- 
nary, because their right in the land out of which the rent 
is reserved, was in coparcenary. (6) 

One coparcener cannot be deprived of h^ rights by the 
tortious acts of another ; and, iSierefore, if there be copar*- 
ceners of a seigniory, and one of them disseize the tenant 
of the land, tiie other coparcener shall distrain; for his 
moiety, {c) But if coparceners jmn together iti an act, 
where-by they entirely depart with their ooparoezstry estate 
^s by- levying a fine of iJie rent, even to the iKie of them- 
selves, it shoidd seem that their former estate is thereby 
so entirely destroyed, that they cannot aflerwairds dis- 
train, for the arrears of tiie rent accrued before the £ne 
levied (d) 

Aldiough a rent assigned upon partiticm be in general 
distrainable of common rigiit, yet partition may be so made, 
as to «ever tke rent from the right of distress. Thus, where 
a lord bad two daughters, and died, alcid upon partition fealty 
was allotted to the one, and a rent to the other, she had 
such rent as a renb-seck : (e) for here, tbe coparcener who 
had the rent, took no estate in the land out of which it 



(y) Co. Lilt 164 b. {d) Semble by the opinioa of 
(a) Id. 169 b. three Justices. Vaughan, Chief 
(a) Stukeljv. Butler, Hob. 172. Justice, contrk, Dixoa v, Bar- 
Co. Litt. 169 b. rison. Vaugh. Rep. 68. 



(c) Id. 148 b. (e) Co. Litt, 150 a. 
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issued, that being bdd scieljr of ber who had the fealty, and Ciiap. lU. 
from the fealty the distress was inseparable. (/) Vi^v-^/ 

Where there is in one of the coparceners, a unity of seisin 
or possession in the rent and tbe land on which it is charged, 
tibere, for the benefit of the coparcener entitled to the rent, 
the law apportions the rent by extinguishing only so mudi 
of it as is proportionate to her riiare in the land ; but still 
the right of distress is in some degree restrained. So that 
if a woman be seised of a rent- charge, and afterwards the 
lands charged, descend to her and her two sisters in copar- 
cenary } only a third part of the rent is extinct by such 
umty of estate : but yet the coparcener who has the rent 
caimot distrain on the land, for the other two parts of the 
rent, until partition be made ; because until that time, sh^ 
is seised with her two sisters, per my ei per tout in the 
land«(g') So if a man seised of four acres of land have 
issue, a son and a daughter by one venter, and two daugh-* 
ters by another venter, and grant a hundred shiUinj^ out of 
his land to his scm in fee, and the son die without issue, in 
4Jie life of his father ; and on tbe death of the father, the 
land descend to the three daughters ; the eldest dai^^h&er 
cannot distrain for the two parts of the rest, until partition 
be made. (A) 

Cohehrs in gavelkind are parceners by custom ; and are Co-hein 
governed by the same rules with respect to the right of ^s* j^^^ ~ 
tress, as parcenecs at common law.(t) 

Joint^tenants, like coparceners, hold by one title, and by ^^^^^ 
one right, and are seised per my ei per tout, of the rent or 
land.(y) And, therefore, as every joint- tenant has an estate 
in every part of the rent, he may distrain alone for the 
-iiiiole, although he must afterwards avow jointly with his 
companions, and account to them for their respective shares 
of the rent, {k) And the survivor may distrain for the 
arrears accrued in the life of his deceased companion. (/) 

(f) Co. Liu. US a. 151 b. (J) I*itt. Sect SS8. 

(g) Bro. Abr. Distr. pi. S8. 66. {k) Pullen v. Palmer, S Salk. 
(A) Id. Exting.pl. 31. 907. S. C. 6 Mod. 7S. Carih.SfiS. 
(t) Litt. Sect. £41. S65. Leigh (i) 2 Rol. Afor. S6. 

V, Shepherd, 2 B. & B. 465. 
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Chap. in. Joint*tenants cannot in general by their own act dlvidci 
their estate to the prejudice of others ; (m) nor can they, by 
a tortious act, destroy each other's rights. And, therefore, 
as in the case of coparceners, if two of them be seised of a 
seigniory, and one of them disseize the tenant of the land, 
the other may distrain for his moiety of the rent : (n) for 
this is construed to be a temporary severance of the joint- 
tenancy, and therefore a moiety only of the rent is suspended 
by the unity of possession, (o) 

As in general, joint-tenants cannot destroy the rights 
which attach upon the land,(/;) so they cannot charge the 
land to the prejudice of each other's estate therein. And, 
therefore, if there be two joint-tenants in fee, and one grant 
a rent-charge by deed to a stranger, out of his part in the 
land, such rent-charge is effectual during the life of the 
grantor, but is void after his decease: and the survivor 
shall have the whole land discharged of the rent: (q) because 
the survivor claims the land from the first feoffor, which is 
by a title paramount the grant of the rent-charge. But if 
there be two joint-tenants in fee, and one grant a rent- 
charge out of his part, and after release to his joint-tenant, 
and die, the survivor shall hold the land charged, because he 
claims under the release of his companion, (r) 

Upon the same principle, if there be two joint-tenants in 
fee, and one make a lease for years reserving a rent, and 
die, the surviving joint-tenant will have the reversion by 
survivorship, but shall not have the rent, because he claims 
the land by a title paramount the lease, namely, from the 
first feoffor, and therefore is a stranger to the rent.(«) 

It is said, that if two joint-tenants make a lease for years 
by parol or deed poll, reserving a rent to one of them, this 
shall enure to them both ; but if it be so reserved by deed 
indented, it shall enure to him alone, by way of estoppel. (/) 

(m) Vin. Abr. Apport. B. 17. (q) Litt, Sect. 286. 

(«) Co. Litt. 148 b. (r) Co. Lilt. 186 a. 

(o) Id. 188 a. .(») lb. Sir J, Bridgraan's Rep. 

(p) This rule has some excep- 44. 

tions. See Lingen v. Payn, Bridg. (t) Id. 47 a. 214 a. 
129. 2 Inst. 302. 
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As joint-tenants are not permitted to charge each other's Chap. hi. 
shares in the land, it is held, that if there be several joint- 
tenants, and one grant a rent-charge out of *his land, the 
grantee may distrain the cattle of the grantor, but not those 
of the other joint-tenants ; although, as it should seem, he 
may distrain the cattle of a stranger that come upon the 
land.(u) 

But although joint-tenants cannot in general create 
charges on their co-tenants shares in the land, yet they may 
sever the joint-tenancy itself in various ways ; as by the 
alienation of any freehold estate in the land, or by voluntary 
partition at the common law, or compulsory partition under 
the Stat. 31 Hen. 8. c. 1., the effect of which acts is com- 
pletely to destroy the joint-tenancy, and to create several 
estates in the tenants; but this cannot be effected by a 
devise in the will of a joint- tenant, for by his death, the 
survivorship accrues before the will can take efiect»(jr) 

Tenants in common do not, like joint-tenants, hold by Tenants in 
one title and one right ; but by different titles, and have °*"°"' 
several estates. And, therefore, although they may join in 
personal actions, yet they cannot join in real actions, or such 
mixed actions as chiefly arise out of the realty.(y) So that, 
although they may join in a guare impedity^z) and even in an 
action of debt against a lessee for rent, (a) yet if they dis- 
train for it, as they must avow separately, it should seem 
that they must make ^several distresses, (b) For if three 
tenants in common distrain thirty beasts, one of them must 
avow for ten, the other for ten, and the third for ten more.(c) 
But if the rent be of an entire thing, as to render a hawk or 
a horse, then they must of necessity join, the thing bemg 
incapable of division. ((/) And, therefore, if two tenants in 
common in fee made a lease for life, rendering to them 

(«) Vin. Abr. Distr. 1. 25, 26, 27. Lovelace, Carth. 289. 

(x) Liu. Sect. 287. (b) Litt. Sect. SI 7. 

(y) Litt. Seel. SI 5. Co. Litt (<?) PuUen v. Palmer, 3 Salk. 

195 b. 207. 

(«) Co. Litt. 197 b. (rf) Co. Litt 197 a. 
(a) Litt. Sect. 816. Midgley v. 
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Pj^^^^J^ 3rQ8ily a oerttun rest of ten 'shillings and a bawk^ and tbey 
■detrained, and the tenant made rescouB ; in this case, 
aldiough they might have one assize for the hawk, yet they 
were compelled to have two assizes for the rent, because the 
whole rent foUowed the nature of the reversion, which was 
of several esta^s ; and they were obliged to sever for that 
part of it which could be divided, (e) And, therefore, as it 
should seem, the distresses in this case, must also have been 
several, according to the nature of the reversion. 

Tenants in common are enticed to receive from the terre* 
tenant their several proportions of the rent : and therefore 
where a person holding under two tenants in common, paid 
the whole rent to one of them, after having received a notice 
tx> the contrary from the other, it was held, that the party 
who gave the notice might afterwards distmn upon the land 
for his share of the rent. (/) 

As tenants in common have no original privity of estate 
between them, as to their respective shares, one may lease 
his part of the land to the other, rendering rent, for which 
a distress may be made as if the land had been demised to a 
stranger, (g) 
Distress by jt may be considered as a general rule, that in real ac- 
and wife, tions for the lands of the wife, as. on a disseisin, (A) or in 
an action of waste, (t) the husband and wife must join. In 
soDste personal actions they may join or sever at their Sec- 
tion ; but in general it is held, that in actions, persons^ or 
mixed, the wife should not be joined, unless she would have 
a right of action for the same cause, if she survived, (k) 
This rule may perhaps in general apply to the remedy of 
distress, which ensues the nature of the distrainor's estate 
in the rent, or in the land out of which it issues. Bat 
whatever may be the nature or quantity of the estate, and 

(e) Litt. Soct. 314. Jac. 611. 

(/) Harrison v. Barnby, 5 T. R. (h) Odill v. TirreU 1 Bnlstr. 21 . 

«46. (i) Thelford v, Thetford, Sav. 

(g) Bro. Abr. Distr. pi. 65. 11. 

Hudson V, Snelgar, 2 Rol. Rep. (k) Staunton v. Hobart, 1 Sid. 

212. Snelgar v, Henston, Cro. 224. 
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whether vested in the wife in her own right, or in cuter p^;JP; 
irmt^ in no case whatever can she distrain alone, or indeed 
bring any action without her husband's being joined. And 
Aerefore the only inquiry is, in what oases they may join 
k the distress, or the husband distrain alone. 

We have already seen, that with regard to distrainable 
rents, except that of a rent*charge, the distress was, at 
common law, incident to the reversion. And as in all cases, 
where the wife has an estate of frediold only, or oi free- 
hold and inheritance, the immediate reversion of lands in 
lease is not in the httsband alone, but in the husband and 
wife, in right of the wi£e, it should seem that when a dis- 
tress is made in respect of such a reversion, the distress 
may be joint, as ensuing the nature of their estate therein ; 
whether the rent aoorued before or after the coverture. 
Thus it hafl been itaid, that if a woman be endowed of a 
manor, and marry, and the rent be in airear, the husband 
and wife should avow jointly fisr the rent accrued, bcrt^h be- 
fore and after the coverture. (/) But where the reversion is 
a chattel real, as if a woman be possessed of a terra for 
twenty years, and before coverture lease for ten years, the 
husband may, daring the coverture, vest this chattel in 
himself, by reducing it into possession, and in that case 
should of course distrain for l3ie rent alone. And indeed, 
in a variety of cases, not only where the reversion has been 
a chattel interest, but even where it has been of an estate 
of freehold and inheritance in the wife, the courts have oon- 
»dered the rent itself to be so much in the nature of a per- 
sonal chattel belonging to the husband, (an) as to hold, that 
the husband may not only distrain, but even avow for it 
atone, (n) So that it may perhaps be laid down as a general 
rule, that for all rent due in right of the wife, the husband 



(D Bro. Ayowry, pi. 70. Rast 282. Wise «. Bellent, Id. 448, 

665. O^arne v. Wmlleeden, 1 Mod. 

(m) Nortii t). Wyard, 9 Bulstr, 279. Fallen v. Palmer, 3 Salk. 

88S. S. C. 1 aol. R. 58. 807. 

(«) Bowles V. Poore, Cro. Jac. 
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Chaps in. may distrain alone^ (o) even if it accrue to her in auter 
droit as executrix or administratrix, (p) 

With respect to the remedies for the recovery of the ar^ 
rears of a rent accruing in right of the wife^ a distinction 
must be made^ between rent due for land^ on which the wife 
has only a chattel interest ; and rent due on land, in which 
she has an estate of freehold, or of freehold and inherit- 
ance. And in some cases, a further distinction must be made, 
between rent accruing before, and rent accruing after the 
coverture. 

Rent on a First, with respect to rent due for land, in which the wife 

chattel in- ^ 

terestof has only a chattel interest, it should seem, that the hus- 
band may at any time, during the coverture, distrain for the 
ari*ears due before or after the marriage. And if he sur- 
vive, as the whole chattel will then vest absolutely in him 
by survivorship, without his doing any act to reduce it 
into possession, it seems to be perfectly clear, that he may, 
after the death of the wife, distrain for all the arrears, whe- 
ther due before or after the marriage, (q) But if the hus- 
band die without reducing a chattel real of his wife into 
possession, it survives to her, and the arrears of rent, whe- 
ther accrued before, or during the coverture, do not be- 
long to the executors of the husband, but go, with the 
reversion, to the wife surviving, and may be distrained for 
by her accordingly, (r) 

But if any act be done by the husband in his life-time, 
to reduce into possession the chattel real of the wife, her 
future interest in the rent depends wholly upon the na« 
ture of such act of reduction ; which may be either par- 
tial or total ; for a disposition of part of a term, is not a 
reducing into possession of the whole : so that if a man be 

(o) Osborne v. Wickenden, S Hindle, 2 Taunt. 181. 

Saund. 195, and the cases last (g) See Co. Litt. 46 b. 300 a 

4rited. 351 a. 

(p) See Yard v. Eland, Lord (r) Ace Co. Litt 351 a. 1 

Rayin. S69. Wankford v. Wank- Roll. Abr. 350. Contra^ Anooy- 

ford, 1 Sulk. 306. Ankerstein v, mens, Moore's Rep. 7. But this 

Clark, 4 T. R. 617. Parry v. last case does not seem to be law. 
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possessed of a term of forty years, in right of his wife, and Chap. in. 
make a lease for twenty years reserving a rent, and die, ^^^^"^ 
the wife will take the residue of the term, but the executors 
of the husband will have the rent ; for in this case, it is not 
incident to her reversion, but a special reservation by lease, 
to which the wife was a stranger, {a) 

With respect to the arrears of rent accruing on land, in R^nt on a 
which the wife has a freehold interest, there was an im* interest of 
portant distinction at the common law, as to their accruing 
before or after the coverture. For if they accrued before it, 
the husband surviving was not entitled to them, but they 
belonged to the personal representatives of the wife, who 
might have sued for them in an action of debt. (/) If they 
accrued during the coverture, and the husband survived, 
then it was held, that they belonged to him, and that he 
might bring debt for their recovery : but if the wife sur- 
vived, then such arrears belonged to her, and did not go to 
the executors of the husband, {u) 

These rights of the husband were however materially al- 
tered by the statute 32 H. 8. c* 37, by the third section of 
which it is provided, '^ That if any man have, in right of 
his wife, any estate in fee-simple, fee-tail, or for term of 
life, in any rents or fee-farms, and the same be unpaid in 
the wife's life, then the husband, after the death of his 
wife, or his executors or administrators, may have an ac- 
tion of debt against the tenant in demesne, or his executors 
or administrators, and also that the husband after the death 
of the wife, may distrain for the said arrears, in like manner 
as he might have done, if his wife had been living." 

The effect of this statute, is therefore to give to the hus- 
band the remedy of an action of debt, or a distress, for the 
arrears accrued before the coverture, for which he had be- 
fore no remedy at all j and to give him the additional re- 
medy of a distress, for the arrears accrued during the co- 
verture, for which, at the common law, he could have only 

(#) Blaxton v. Heath, Poph. 145. Co. Litt. 168 b. 
Co. Litt. 46 b. (u) Ibid, and Co. Litt. 351 a. 

(I) Owners Case, 4 Rep. 51 a. 
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chapwIU, an action of debt, (jr) The remedy of distresa given by tUs 
statute being confined to the husband alone, but the action 
of debt for the rent, being extended to his executors aad 
administratorB. 

With regard to leases made jointly by tl^ husband and 
wife, although they may not be made conformably to the 
formalities prescribed by the stat. Hen. 8. so as to bind the 
wife and her heirs, yet as they seem to be voidable only bj 
the entry of the wife, or those who claim under her, {y) thej 
are good until they be so avoided, and the husband's r^^ht 
of distress for the rent reserved, is therdbre the same as 
belongs to leases made by the wife alone before hei^ covei^ 
ture ; for the distress must, in each case, be made in rei^ect 
of the reversion, in right of the wife« 

Distress by The chattels real of the wife, as I have already observed, 

tenant by ^ ^ ^ 

the curtesy, do on her death survive to the husband, and vest abeolutely 
in him : but he has no estate after her death, in her lands of 
inheritance, unless he can take them as tenant by the curtesy. 
In those lands which he does take by the curtesy, be lias an 
estate of freehold, and therefore, in contemplation of law, a 
reversion on all lands of the wife leased for years or lives, 
and in respect erf such reversion, may distraiu, at comrmn 
law, for all rents reserved thereon. So a man may be te* 
nant by the curtesy of a tent, in which his wife has an estate 
of inheritance ; and as his estate therein is like his curte^ 
in lands, a freehold interest, be may, in all cases, distriun 
for such rent, at common km, if it were granted or reserved 
with a clause of distress 5 and if there be no clause of dis- 
tress, he may distrain for it as a rent- seek, under the ope- 
ration of the statute 4 Geo. 2. c. 28. 

Distress by A Woman may be endowed of a rent, as well as of land: 

tenant m ^ * ' ' 

dower, or whether it be rent-service, rent-chanje, or rent-seek: al- 

byfree ' ^ ^ ^ 



bench. 



{Of) Ognel's Case, 4 Rep. 51 a. to acquire an interest ia an«an 

This proposition is perhaps not of rent accrued^ even before the 

true to its full extent, as by the coverture. 

operation of a preceding statute, (y) Smallman v» Agborow, Cro. 

21 Hen. 8. the husband was enti- Jac. 417. Cromwerrs case, 2 Rep. 

tied to administration of his wife's 77 b. Jordon v, Wikes, Cro. Jac. 

effects, and was thereby enabled 332. 
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though not of an annuity^ beeaose that only charge* the CaAP. ui. 
person^ and is not issauig out of huida or tenem^its. (a) 
Thus if a husband^ tenant in fee, make a lease for years re<* 
seiring rent, and die, his wife shall be endowed of the third 
part of the reversion by metes and bounds, together with a 
third part of the rent, (a) For the r«it is here apportioned 
by act of law. And therefore, if a widow be endowed of 
the tlurd part of a rent-serrice in fee, she may detrain for 
tile third part thereof ]j^ as if the tenant hold by a rent of 
three pounds, she shall distrain for twenty shillings, and the 
Iwir shall distrain for the other two parts of tlie rent, {b) 
So where a woman who had a rent-charge, married with 
the terre-tenant, who died, and then she Strained for the 
rent, and afterwards was endowed of the same land, it seems 
to have been held, that the rent should be af^portioned ac- 
cording to its value, (c) 

At the common law, a widow might be endowed of a rent 
with or without deed, (d) and for such rent, although she 
had not the reversion, she might distrain of common right, (e) 
And therefore, where the husband held of a lord by homage^ 
fealty and ten shillings rent, and the lord died^'it was de^ 
termined that his widow should have the third part of the 
rent, which was of the nature of rent- seek, but yet that she 
laight distrain for it in favprem Hoiis. (J) 

The time in which a tenant in dower is entitled to distrain 
for rent of which she is endowed, does in some cases depend 
upoti the nature of the dower itsdf. For when she is en- 
dowed of a thing certain, as in the dower ad ostium Ecclem<By 
or ex ass4mu pairis, she may enter immediately on the 
death of her husband, without assignment, (g) And where 
the tenant in dower by her writ demanded land or rent in 
certain, she might, even at common law, after judgment dis- 
train, before seisin delivered to her by the sheriff on the 
habere facias seisinam. But where the thing is not de- 

(a) Ce. Liu. 32 a. Hob. 140, 153. 

{b) Bro. Avowry, pi. 139. (e) Co. Litl. 16ftb. 

(c) Id. Apport pi. SO. </) Anonymous, Keilw. 101. 

(1$ Colt V. Bishop of Cotentry, (g) Litt. sect. 39» 
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Chap. 111. manded in eertainty by the writ^ as where the writ is iu re^ 
spect of a rent-charge of six pounds, and she has judgment 
to recover the third part, although it be certain that she 
shall have forty shillings, yet she cannot distrain for them, 
until delivery by the sheriff. And so, if the wife of one te- 
nant in common demand the third part of a moiety, yet 
after judgment she cannot enter, and consequently cannot 
distrain, until it be delivered to her by the sheriff, although 
such delivery do not reduce it to more certainty than it was 
before. (/?) 

Tenant in dower holds as in dower, all lands assigned to 
her by the heir, in respect of dower, although she were not 
strictly dowable of them. And in Uke manner she is entitled 
to hold lands of the husband taken by her from the heir, in 
exchange for her dower ; (q) and consequently, may distrsdn 
in such lands of common right. 

Tenant by As a woman may be entitled to a rent as part of her 
• dower at the common law, so she may have it as her/rc« 
bimch by custom, out of copyhold tenure. And therefore 
when a copyholder in fee (there being a custom for a widow's 
restate) made a lease by licence, reserving rent to him and 
his wife during their lives, and to his heirs ; it was resolved, 
that the wife should have the rent after her husband's death: 
and therefore, as it should seem^ distrain for it, like other 
copyhold rents, (r) 

Distress by By the stat. 32 Hen. 8. c. 28. tenants in tail are entitled 

tenant in ••. i -i. 

tau. to make leases not exceeding three lives, or twenty-one 

years, under certain restrictions prescribed by the act, and 
such leases are good against the issue in tail, although not 
against those in remainder. But if a tenant in tail make a 
lease, not in conformity to that statute, it will be good as 
against himself, although subject to be avoided, after his 
death, by the issue, in tail. And therefore, such tenant in tail 
has a reversion on all leases, whether made in conformity 
to the statute, or otherwise. And consequently may dis- 
train, even at common law, for the rent reserved thereon. 

(p) Co. Litt. 34 b. Ventr.163. Laugher «. Humphrey, 

(q) Ibid. Hal. MSS. note (9). Cro. Eliz. 524. Com. Dig. Rent 

(r) Sacheverell v. Frogate, 1 B. 5. 
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Tenants^ for their own lives, or pur autre vie, ot tenants Chap, hi. 
in tail after possibility of issue extinct, have estates of free* _. 

^ ^ Distress by 

hold. And therefore, if they make a lease for years, or for tenanu for 
the lives of others, reserving rent, they are entitled at the ' 
common law to distrain upon their lessee, in respect of the 
reversion, which in contemplation of law belongs to their 
respective estates. But if they make a grant which amounts 
to a disposition of their whole estate, reserving rent, they 
cannot of course distrain at common law for want of a re- 
version, unless a power of distress be especially reserved : 
but by the stat. 4 Geo. 2. c. 28., such rent is now distrain- 
able as a rent-seek. 

It may here be proper to remark, that at the common law, 
if tenant for life made a lease for years, if he should so long 
live^ at a certain rent payable quarterly, and died before a 
quarter day, the tenant was discharged of that quarter's rent 
by the act of God, (r) for no one was entitled to recover it ; 
and the same was the case if any one having a determinable 
estate on which the lease depended, died only a day before 
the rent reserved became due : (s) but this is remedied by 
the I5th section of the stat. II Geo. 2. c. 19., which gives 
an action on the case for the recovery of this proportion of 
rent^ to the executors and administrators of the tenant for 
life (/) dying before the day, on which the rent becomes 
payable. 

Tenant by elegit, who comes in by act of law, and in con- Distress by 

' ° ' ' , tenant by 

templation of law has only a chattel interest, is yet con- elegit, 
sidered to have so far an estate in the rent of land taken in 
execution, as enables him to distrain ; although, from the 
nature of his estate, he can have only an uncertain interest 
in the reversion, (m) And where it is necessary to give ef- 

(r) Cloa'8 case, 10 Rep. 188. tainly is within the mischief, for 

(«) Per Ld. Hardw. in Paget v. otherwise the tenant of the land 

Gee, ap. 1 Burn. Just 484. Amhl. may keep the rent for his own bc- 

198. nefit" Wykham v. Wykham, 3 

(I) It has n ever been determined Taunt. 3S 1 . 

whether the executor of a tenant (u) Bro. Distr. pi. 79. Pool v. 

pur auUr vie is within this statute ; Neel, 8 Sid. 89. 

but per Mansfield, C. J. *' He cer- 

E 
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Chap. III. fect to the writ^ the law will apportion the rent ; for if a 
man lease for years reserving rent^ and afterwards one 
moiety of the reversion be taken in execution upon an elegit^ 
the tenant by elegit will be entitled to one moiety of the 
rent, {y) But a tenant by elegit is not within the stat. 
32 Hen. 8. e. 2fJ.y giving to the executors, &c. of a tenant 
for life, a distress for the arrears of rent accrued in his life- 
time. And therefore, where there was judgment against the 
tenant for life of a rent charge, and a moiety of the rent was 
taken in execution under an elegit, and more rent being in 
arrear, the tenant for life died, it was held, that the tenant 
by elegit could not distrain for the arrears accrued before 
the tenants for life's decease, he not being named in the 
statute, nor coming in under the party, but by act of law.(2) 

The conusee of a statute merchant, or statute staple, has 
also such an interest in the land as enables him to distrain : 
for indeed an entry under an execution by statute, creates 
in the conusee a quasi freehold in the land, and turns the 
estate of the conusor into a reversion 5 (a) so that after en- 
try, the conusee is capable of taking a release of the rever- 
sion itself, or of surrendering to the reversioner. (6) 

If a lease for years be made reserving rent, and then the 
lessor acknowledge a statute, which is extended, the conusee 
may distrain for the rent accruing after the extent ; but he 
cannot distrain for rent accrued before the extent, although 
it accrued after the statute was acknowledged, (i) 

At the common law, neither the heirs, nor the executors 
or administrators of persons seised either in fee-simple, fee- 
tail, or for life, of a rent-service, rent-charge, rent-seek, or 
fee farm, had any remedies for recovering the arrears of 
rent, incurred in the life of the owner of such rents, (c) But 
by the stat. 32 Hen. 8. c. 37., reciting that, forasmuch as 
by the order of the common law, the executors or adminis- 
trators of tenants in fee-simple, tenants in fee-tail, or tenants 
for term of life, of rent- services, rent-charges, rent-seek. 



EzecHtors 
and admi- 
nistrators. 



(y) Vin. Abr. Apport. D. 4. 
(«) Pool V. Necl, 2 Sid. 28, 62. 
Bullcr N. P. 57. 

(«) Dightonv. Greenvil, 2 Vent. 



327. Corbet's case» 4 Rep. 82. 
{b) Co. Litt. 270 b. 
(P) Co. Litt 162 a. 
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and fee farms, had no remedy to recover such arrearages of Chap. hi. 
the rents or fee farms, as were due unto their testators in 
their lives ; nor yet the heirs of such testator, nor any per- 
son having the reversion of his estate after his decease, 
could distrain, or have any lawful action to levy any such 
arrearages of rents, or fee farms due unto him in his life as 
aforesaid : it is by the first section provided, that the exe- 
cutors and administrators of every such persons, to whom 
any such rent or fee farm shall be due at the time of their 
deaths, may distrain upon the land charged with the rent, 
and chargeable to the distress of the testator, in like man- 
ner as the testator himself might have done, so long as 
the lands remain in the possession of the tenant in demesne 
who ought to have paid the rent or fee farm, or of any 
other person claiming by and from him, by purchase, gift, 
or descent. 

The second section of the statute exempts from its opera- 
tion, lands in Wales, the tenants of which had been accus- 
tomed to pay a sum of money to the lord, for redemption of 
the arrears. 

And the fourth section enables tenants /}i<r autre vie, and 
their executors and administrators to distrain for the arrears 
due at the death of the cestui que vie, upon the lands and 
tenements out of which the rents or fee farms issue, in the 
same manner as might have been done, during the life of 
the cestui que vie himself. 

Upon this statute. Lord Coke says, That the preamble 
concerning the executors or administrators of tenant for life 
is to be understood only of tenants pur autre vie : {e) but it 
has been since determined, that the statute extends to all 
tenants for life. (/) It should however be observed, that it 
comprises only persons strictly claiming under the deceased 
tenants. And therefore where a moiety of the rent wai^ 
taken in execution under an elegit, and the tenant for life 
died, it was held that the tenant by elegit could not distrain 
for the arrears due at his death j because he was not named 

(e> Co. Litt 16« a. S. V. Harg. (/) HoqI v. Bell, Lord Rayni* 

not« (4) ibid. n«. 

£ 2 
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Chap. III. ill the Statute^ and did not in strictness come in under the 
tenant for life, nor by his act, but by act of law. (2) 

The arrears to be distrained for under this statute, must 
be such as were chargeable to the distress of the testator at 
the time of his death. So that if one be seised of a rent, 
and he grant over such rent being in arrear, and the tenant 
attorns, the distress for such arrears is gone, (a) and so if 
the lord grant away his seigniory, and die, his executors 
shall have no distress for the arrears, {b) Neither does the 
statute extend to the arrear of a nomine p^jsnas^ or for relief, 
or aid. {b) 

It however comprises the arrears of all kinds of rent^ ex- 
cept corporal services, issuing out of a freehold or inheri- 
tance, whether they be in money, corn, cattle, or any other 
profit to be delivered or yielded ; and whether they be annual, 
or payable every two, three or four years ; (i) but such 
rents must be issuing out of freehold lands, the statute not 
extending to copyhold rents, nor even to free-rents, unless 
there be a privity between the lord and the tenant, as by 
attornment, (e) 

By the words of the statute, the distress must be made on 
the lands whilst in the possesion of the ^' tenant in de- 
mesne,^' or some person claiming under him, by purchase, 
gift, or descent ; and therefore it extends to the possession 
of those persons only, who claim under the tenant, and does 
not comprise the lord claiming by>escheat, tenant in dower, 
or by the curtesy, for they come in, not under the party^ but 
by act of law. (rf) This clause has not however received 
the strictest construction ; for where A. being seised of a re- 
version in fee after the deteruunation of an existing lease 
for years, granted a rent.-charge in fee, and after the expi- 
ration of the lease, infeoffed B. in fee ; and then the grantee 
made his executors and died, and B. made a lease at will : 



(») Pool V. Neel, 8 Sid. 28, (c) Appleton v. Doily , Yelv. 1 S5. 

02- S. V, Cordell and Clifton's case, 

(a) Ognels case, 4 Rep. 60, 61. 2 Leon. 162. and Gilb. Ten. 186. 

Dixon V, Harrison, Vaugh. 40. (d) Anonymous, 41S. 1 Leon. 

{h) Co. Liu. 162 b. 302. 
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the executors of the grantee having distrained upon the 9"1^'J!^\ 
lessee at will for the arrears due in the lifetime of the gran- 
tee, and before the expiration of the lease for years ; it was 
agreed, that the arrears were lost at the common law, but it 
was at the same time determined, that although the les- 
see at will claimed immediately under the feoffee, and not 
under the tenant in demesne, (who in this case was the 
grantor) yet that the remedy having been destroyed by the 
act of God, namely, by the death of the grantee, the statute 
should be liberally expounded as a remedial law, and the 
lessee at wiU be considered as holding under the grantor, 
because he in effect held from him, and as such, that he 
should be charged with the arrears by the statute, (g) So, 
if the tenant in fee make a ^t in tail, and the donee die, 
the issue in tail is within the statute, for he claims, only tin- 
der the title and estate of the tenant in demesne, although 
he does not claim only by descent, but per formam doni. 
So if there be tenant in tail with the remainder over in fee, 
the issue in tail is within the statute, (h) And where Am 
granted a rent-charge to B. and the rent being in arrear, B. 
died, and then A. enfeoffed C in fee, who many years af- 
terwards enfeoffed 2>., who enfeoffed £., it was held by the 
opinion of three justices^ that E. should be chargeable with 
the arrears to the executors of B» (t) But neither the re- 
mainder-man, nor the reversioner can be said, in any man- 
ner^ to claim under the tenant for life, or in tail. And there- 
fbrC) if the tenant in demesne make a lease for life, the re- 
mainder for life, the remainder in fee, and the tenant for 
life, do not pay the rent due to his lord, and then the lord 
die^ and the tenant for life dies, the executors cannot db- 
train upon him in remainder, because he does not claim, by 
or from the tenant for life. And so it is in the case of a re- 
versioner (A:) 

It is otherwise, however, with respect of estates pur autre 
vicy for if a man grant a rent-charge to A. for the life of -B., 

(£r) Ognel's case, 4 Rep. 48 b. Case, 418. S. C. Id. S. 263. 
QC) Id. 50 b. (Ar) Co. Lilt 169 b. 

(0 Anonymous, 1 Leon. SOS. 
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Cbap. III. and make a lease to C. for life^ remainder to 2>. in fee, and 
the rent be in arrear, and then J3. die, and afterwards C 
dies also ; A. may distrain 2>. in remainder for all the ar- 
rears. And this difference arises from the diversity of the 
first and fourth sections of the statute ; the latter in the case 
of an estate pur autre vie^ giving a distress generally, on 
the lands themselves, out of which the rent issues \ without 
the restriction continued in the first section ; which applies 
to all other estates^ and confines the distress to the pos- 
session of the tenant, from whom the rent is due, or the 
possession of persons claiming, by and from such tenant 
by purchase, gift, or descent. (/) 

It has been doubted, whether a rent-charge granted for 
years, or a lease for years on which rent reserved, be within 
this statute. And therefore, where one granted to another a 
rent-charge for ninety-nine years if he should so long live, 
and the grantee died, and his executors distrained for the 
arrears; the court held the case not to be within the statute; 
because the executors of the grantee were not without a re- 
medy at the common law, inasmuch as they might have an 
action of debt for the rent, (m) But this is a very unsatis- 
factoiy reason ; for it is expressly the opinion of Lord Coke, 
that the statute does give further remedy, in some cases, 
where there was a remedy at the common law. (w) There 
is however, a much better reason for this decision, namely^ 
that terms for years are not mentioned in the. statute ; and 
therefore Lord Coke says. If a man make a lease for life or 
lives, or a gift in tail reserving a rent, this is a rent-service 
within the statute ; (o) *^ from whence it may be inferred," 
says Mr. Justice Bbller, ( jk>) *^that he thought a rent reserv- 
^* ed upon a lease for years was not within it ; and I ap- 
" prehend that it is not ; for the landlord is not tenant in 
*^ fee, fee-tail, or for life of such a rent ; and it is the exe- 
" cutors of such only, who are mentioned in the act. How- 
" ever in trespass, where it appeared that the defendant had 

(/) Co. Litt. 162 b. and Edrich's (n) Co. Litt. 162 a. 

Case, 6 Rep. 118. {p) Co. Litt. 162 b. 

(ot) Turner v. Lee, Cro. Car. (p) Bull. Ni. Pri. 57. 
471. 
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distrained the plaintiff's goods^ for rent due to his tes" Chap, iil 

tator upon a lease for years, Lord Chief Justice Lee 
'^ held it to be within the statute, and the defendant ob- 
*^ tained a verdict/' But this decision at Nisi Prius can 
hardly be sufficient to weigh against the authorities that 
oppose it. (p) 

In all cases therefore, where the testator or intestate was 
seised of a rent of any kind, either in fee-simple, fee*tail, 
or for life, his executors or administrators may distrain for 
the arrears incurred in his lifetime, under the operation of 
this statute. But as, in all cases, where the testator dies 
seised of an estate of inheritance, which descends to his 
heir, such heir is of course entitled to the rent, accruing 
at any time after the decease of the ancestor ; it has, in 
some cases, become a question of great nicety, to determine 
whether a certain portion of the rent did accrue before, or 
after that event. Thus Lord Hale says, if a man seised 
in fee make a lease for years rendering rent, and on the 
day on which it is payable, he dies after sunset, but before 
midnight, his heir shall have this rent, and not his executors j 
because the rent is not due until the last minute of the na- 
tural day. {q) But a distinction has been taken, between 
a lease made by a tenant in fee or under a power, and one 
made by a bare tenant for life, it being held in the latter 
case, that if the lessor lived to the beginning of the rent- 
day that was sufficient to give the rent to the executor, 
rather than that it should be lost j (q) but this case, as I 
have before stated, is now provided against by the 8tat« 
11 Geo. 2. c. 19. s. 15., which gives to the executors or 
administrators of such tenant for life, dying on the i^nt- 
day, the whole of the rent reserved and if dying before it, a 
proportionate part. 

Rents in which the testator or intestate had an estate of 
freehold, or of freehold and inheritance, are therefore within 
the statute of Hen. 8. ; but for arrears incurred in his life- 
time, on a lease for years, no distress can be made by his 

(p) Mcriton v. Gilbee, « Moore, («) Duppa v. Mayo, 1 Saund. 
48. 887. note 17. 
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Chap. Ill* executors or administratons, otherwise than at common law. 

^^^^^^ Now at the common law there does not seem to be any 
case^ in which executors or administrators can distrain for 
the arrears, due in the life of their deceased testator or in- 
testate, unless the term, with the reversion thereon, vest in 
them in their representative characters. As if lessee for 
fifty years, lease for twenty years, reserving rent, and die 
during the latter term ; here the term will vest in Ws 
executors, with the reversion for the residue of the fifty 
years; and therefore, in respect of that reversion, they 
may distrain for the arrears at the common law, and as it 
should seem, may even distrain for them, as in their own 
right; (s) but if the testator by his will specifically be- 
queath his reversionary interest in the term, it is neces- 
sary that his executor should distrsdn for the arrears, be- 
fore his assent to the legacy ; as the reversion will thereby 
be vested in the legatee ; (/) and being thus divested out 
of the executor, by his own assent, it should seem, that he 
can no longer distrain for the arrears incurred in his tes- 
tator's lifetime ; although he may have an action on the con- 
tract against the lessee, (u) 

Where a term for years vests in executors or administra- 
tors, they may, of course, distrain for the rent accruing in 
their own time, as if they were entitled to it in their own 
right ; and so likewise their executors after them.(t;) 
Heirs. The same principle applies to the right of distress by an 

heir, whether he be heir of tenant in fee-simple, or fee-tail ; 
or whether he take by descent at the common law, or by 
custom ; namely, that the distress shall follow the nature of 
the estate in the land or rent. For if the rent be not specifi- 
cally reserved, the law will distribute it according to the 

(») Wade t;. Marsh, Latch. Rep. there seems to be great difficulty 

811. in contending, that the statate can 

(t) See post. p. 60. operate upon part of a rent as a 

(«) It may perhaps be thought, rent-seek, whilst the remainder 

that such arrears, although sepa- continues to be a rent-service. 

rated from the reversion, are dis- (v) Norton v, Hervey, 1 Vent. 

trainable as a rent-seek within the 259. Druce v, Bailey, 1 Vent. 

5th sect, of 4 Geo. 2. c. 28: but 275. 
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estate. And if the reservation be bad^ the law^ in general^ Chap, iil 
will not suffer it to destroy the rent^ but carry it along with 
the estate^ to him to whom the reservation should have been 
made. 

As where a rent-charge was granted to A. for forty years 
with a clause of distress for A. and his heirs during the term^ 
it was ruled that the executor should have the rent and dis- 
train for it^ and not the heir, {to) However although it will 
sometimes supply a defective, or correct an erroneous reser- 
vation^ it will not aid an uncertain one^ even in favour of an 
heir. And therefore^ if a man reserve a rent to him or his 
heirs, the rent is good for the term of his life, but void as to 
his heirs, (j*) So the law will not cure a reservation specific 
cally bad ; as where in a case already cited, tenant in fee- 
simple^ together with his son and heir apparent, made a 
lease for years, to commence after the father's death, reser- 
ving the rent to the son by his proper name, but not reser- 
ving it to the heirs of the lessor, it was held that the son 
could not take the rent at all; for it could not be reserved 
to him as a stranger, and it was not reserved to the heirs 
of the lessor, (y) 

So where a man possessed of a lease for years assigned his 
estate to ^., reserving a rent to himself and his wife and 
the survivor, during the aforesaid term if they should so 
long live, the rent endured no longer than during the hus- 
band's life ; for the reservation to the wife was void, she 
being no party in interest or to the deed, and the express 
reservation of the rent during the lives of the parties, 
limited and controuled the effect of the general reservation 
during the term, and excluded the administrator of the 
husband, (s) 

It has also been said, that if a man make a lease for 
life, reserving rent to him and his executors, neither the 
executor, nor the heir shaU have the rent, (a) But this 

(w) Darrell v. Wilson, Cro. Eliz. (z) Bland v. Inman, Cro. Car. 

644. 888. 

{x) Co. Litt. 814 a. (a) 1 Brownl. and Goldesb. 30. 

Of) Gates V. Frith, Hob. ISO, Richmond vi Butcher, Cro. Eliz. 

Cother v, Merrick, Hard. 93. 2 i 7. 
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CHAPJfll. this may well be doubted^ for if lessee for hundred years, 
let for fifty, reserving rent to him and his heirs, during 
the term, it seems that the rent will go to the exe- 
cutor; (c) for in this case, to permit it to follow the reser- 
vation, would be to contradict the law, and to suffer it to 
be destroyed, would be to defeat the evident intention of 
the parties. Where a reservation is specific, although it 
may be defective, yet if agreeable to law, it will not be 
extended in favour of an heir. And therefore, when a man 
seised of two acres, let one reserving rent to himself, and 
the other reserving rent to him and his heirs, it was held, 
that the first reservation should determine with his life : 
the difference of the two reservations strongly implying an 
intention to exclude the heir from one of the rents ; (c) 
but it is said that if a lord grant a copyhold in fee ren- 
dering to the grantor a certain rent and performing the 
services due, the heir of the lord shall have the rent, (d) 
and the heir will be entitled to a rent, although not 
named in the reservation, if he be named in the clause of 
distress, {e) 

The true principle of determing, in what cases the heir 
shall have the rent, seems to be, to consider the nature of 
the estate descending upon him, either in the rent, or in 
the land out of which it is reserved. And therefore if a te- 
nant in tail make a lease, and reserve the rent generally to 
his heirs, it will go with the reversion to the heirs in tail. 
Thus where tenant in tail male had issue two sons by differ- 
ent venters, and died, and the eldest son entered, and 
made a lease for twenty-one years reserving rent generally 
to him, his heirs, and assigns, and died without issue, 
leaving two sisters his heirs at law ; it was held, that the 
rent should go, along with the reversion, to the brother of 
the half blood, who was heir to the entail and reversion, al- 
though not heir to the lessor. (/) And so in a customary 
estate, as of gavelkind tenure, if the rent be reserved ge- 

(c) Sacheverell v. Frogate, 1 Stafford's Case, Dyer, S53, 

Ventr. 162. (/) Cother v. Merrick, Hardr. 

{d) Dyer, 45. pi. 1. in rnarg. 91. 
{e) Co. Litt. 148 a. d. (1) and 
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nerally^ it will go to the customary heir^ and in an estate Chap. hi. 
descending ex parte matemd, it will go to the heir on the ^^"^ 
part of the mother, (g) Or if a man seised in fee^ make a 
lease for years reserving rent to himself, his executors and 
administrators, and die, during the continuance of the lease, 
this rent, notwithstanding the express reservation cannot go 
to the executors, but will descend with the fee to his 
heir, (A) 

When the heir is entitled to a rent, he is also entitled to 
all its incidents, and therefore a nomine ptence to secure the 
rent, will likewise descend to him. (t) But the heir's right 
of distress does not extend to the arrears of rent accrued 
in the life of the ancestor, for such arrears belong to the 
personal representatives of the ancestor, and not to his heir. 
But, as we have before seen, he is entitled to all rent ac- 
cruing, even but an hour after his ancestor's decease. (A) 
And if rent be reserved payable at either of two periods, at 
the election of the lessee, and the lessor die between them, 
the rent being unpaid, it will go to the heir. (/) 

Devisees, like heirs, may distrain in respect of their re- Devisees 
version ary estate; for by a devise of the reversion, the tces.*^* 
rent will pass as its incident. (A) And even at the com- 
mon law, before the statute of wills, (m) it was held, 
that devisees by custom might distrain for rent, without 
the attornment of the tenant to give them seisin, be- 
cause the will of the testator might otherwise have been 
defeated, (n) 

Like persons taking by descent, devisees were entitled to 
the benefit of an apportionment of the rent. So that if a 
tenant by knight's service had, after the statute of wills, de- 
vised the reversion of two parts of the land, the devisee 
would have had two parts of the rent, (o) It is also held, 



ig) Cother v. Merrick, Hardr. Phillips, Cro. Eliz. 895. 
95. Randall v, Jenkins, 1 Mod. (k) See ttnte, p. 55. 

Rep. 110. (/) Clun*s Case, 10 Rep. 128 b. 

(fc) Sacheverell v. Frogale, 1 (m) 32 Hen. 8. c. 1. 

Ventr. 161. (n) Lilt. Sect. 585, 586. 

(t) Co. Litt. 162 b. Bendloss v. {o) Co. Litt. 148 a. 
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Chap. jll. that a rent maybe devised or bequeathed^ although it be sus- 
pended by the testator's uniting the possession of the rent- 
and the land {q) provided it be not extinguished, (r) In all 
cases therefore^ where there is a unity of possession in the 
rent^ and the land out of which it issues^ it becomes a ques- 
tion^ whether by means of it^ the rent be extinguished^ or 
only suspended. And in the bequest of a chattel^ this ques- 
tion may arise^ not only with respect to a unity of possession 
in the testator, but even in his executor. As to which^ in a 
case where a man by his will bequeathed to his wife a term 
of years, for so long time as she should continue unmarried, 
and after her marriage, a rent payable out of the same lands, 
and made her his executrix : although the whole term vested 
in her as executrix, yet it was held, that it did not extin- 
tinguish the rent by unity of possession, (s) 

It was formerly doubted, whether a rent- charge pur autre 
vie was deviseable within the statute of wills; but it has 
been decided that it is so 3 and that the devisee may distrain 
for it, within the stat. 32 Hen. 8. c. 37. (0 

Where a rent alone was devised without any estate in the 
l£Cnd, it se^ms formerly to have been necessary for the de- 
visor to give a power of distress that is in effect to make it 
a rent-charge, in order to entitle the devisee to distrain : (u) 
but this cannot now be necessary, if the rent be devised either 
for an estate of freehold in the devisee, or be granted out of 
an estate of freehold in the devisor, as in either case it must 
be considered as a rent-seek, to which the stat. 4 Geo. 2. 
c. 28. s. 5. has extended the right of distress, {x) 

There is however one considerable difference between the 
devise of a freehold estate or rent, and the bequest of a 
chattel interest 3 for the devise vests absolutely by the tes- 
tator's will, but the interest of the legatee must await the 

(q) Cader v, Oliyer's Case, 3 (Q See Fool v. Neel, 8 Sid. 28. 

Leon. 154. Mjles v. Wilioughby, Cro. Eliz. 

(r) AnoDjmous,8 Ad. 194. Staf- 547. 

ford's Case, Dyer, 253. Long v. (u) Gouge v. Hay ward, Bridgm. 

Buckeridge, Stra. 106. 52. 

(s) Gouge V. Hay ward, Bridgm. (or) Vide post, p. 67. 
Hep. 54. S. C. 1 Roiii Abr. 610. 
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execator's assent to the bequest. And therefore^ before such Chap. hi. 
assent, the interest remains in the executor^ and conse- 
quently the legatee cannot distrain, (y) 

This assent may be either express or implied; b\it it must 
relate to the particular subject of the legacy. So that if one 
bequeath a rent to A., and the land to B., the executor's 
assent that ji. shall have the rent, is no assent that B. shall 
have the land, because the rent and the land are distinct 
legacies : (y) but his assent to the bequest of the land, seems 
to imply his assent to the bequest of the rent ; for when the 
land is gone, it is indifferent to the testator's estate, whether 
it be charged with the rent or not. {y) 

The executor's assent may be either absolute or condi- 
tional ; and where it is conditional, the legatee's interest in 
the request, must of course be subject to the condition im- 
posed, (y) 

Persons who have vested in them legal estates, though in Trustees, 
tmst for others, as the trustees of a feme covert, or the as- guardiauB', 
signees of a bankrupt, may of course distrain for rent, in t°™™an'd 
respect of such legal estates, in the same manner as if they receivers, 
were beneficially interested therein. There are however 
some other persons, of a nearly similar description, whom 
it may be proper to mention more particularly; namely, 
guardians, committees of lunatics, and receivers appointed 
by the Court of Chancery. 

In our ancient law, the rights of guardian, especially in Guardians, 
chivalry, formed a very important topic of inquiry. But the 
Stat. 12 Car. 2. c. 24. having changed all the ancient military 
tenures into socage, it is sufficient at this time, to speak of 
the guardian in socage, and of the testamentary guardians 
appointed under the authority of the same statute. These 
guardians, as they do not derive their title from the infant 
himself, but from the appointment of the law, are con- 
sidered as having, not a bare authority, but an interest in 
the lands of the infant, and therefore may make leases of 
his lands in their own names, which will be good during the 

(y) Toller's Law of Executors, 239, 240, 242, 243. 
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Chap. III. minority of the ward. (A) And consequently, in respect <rf 
^•^^^^^^ such leases, . they possess the same powers of distress, as 

other persons granting leases in their own right. (?') 
Commit- Committees of the estates of lunatics, were formerly per- 
^natics. ^^^^ appointed by the Court of Chancery only to super- 
intend and manage such estates, but not possessed of any 
interest therein. They are however now enabled by the 
Stat. 43 Geo. 3. c. 7h,y to grant leases of the lunatic's estate, 
under the direction of the Lord Chancellor ; and therefore, 
like other lessors, are entitled to distrain for the rent ac* 
crued. 
Receivers. '* ^^ said that receivers appointed by the Court of Chan- 
cery have a right to distrain, and may do so without waiting 
for the order of that court, {j) But such receivers having 
BO estate whatever in the land, cannot of course distrain in 
their own names : and are therefore to be considered merely 
as bailiffs or stewards, distraining, under the sanction of 
the court, in the name of the person legally entitled to 
the rent. 
Distress by Corporations with reference to their powers of distress, 
tions?™ *"^ "^ divided into sole and aggregate; the respective 
rights of which, both as to the remedies of acticm and 
distress, -differ in some respects, from those of conmion 
persons. 
Distress by The first to be considered is that of the King, who by his 
prerogative, is entitled to peculiar legal remedies, and among 
the rest to a more ample and beneficial power of distress for 
rent, than belongs to a subject. For at the common law, if 
a grant of land or rent were made to the king, he could dis- 
train without attornment, by virtue of his prerogative. (A) 
And he may now distrain for a rent-service, or fee-farm, 
not only on the land of his tenant, out of which it is re- 
served or granted, but also, on all the other lands of the te- 

(h) See Wade v. Baker, 1 Ld. Jac. 55, 98. Bedell v. Constable, 

Raym. 131., and 10 East. 495 in Vaugh. 179. 

notU. (J) Pitt V. Snowden, 3 Atk. 750, 

(t) Shopland v. Rydler, Cro. (*) Co. Litt. 809, 
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nant^ although held of other lords. {I) And he has the same Chap. ill. 
prerogative with respect to a rent-charge, (m) and even a 
rent-seek^ although it vest in him^ not by grant, but by 
escheat upon attainder : (») provided, that the lands to be 
distrained upon, be in the actual possession of his tenant, (o) 
If however the king's tenant make an underlease, after ar* 
rears of rent incurred, the king has a right of distress upon 
all the lands of his under-tenant, for the rent due to the 
crown upon the land so underleased, {p) 

Not only the king, but even his grantee, has some peculiar i>i«tres« by 
privileges of distress. For at the common law, if the king 
granted to a subject a reversion or services, the estate passed 
immediately without attornment, and the grantee might dis- 
train, {q) unless it were of lands held of the Dutchy of Lan- 
caster, and not situate within the county palatine, (r) The 
statute of 22 Car. 2. c. 6. for the sale of the fee-farm rents 
of the crown, gives to the vendees of such rents, the same 
remedies for the recovery of them as were possessed by the 
crown ; and therefore they may distrain upon all the lands 
t)f the original grantor. And as it should seem, either the 
king or his vendees, may make such a distress, although the 
lands distrained upon, be under a sequestration. («) But the 
statute does not extend to any other than the fee-farm rents 
sold under its authority ; and therefore the king's grantee of 
a rent-charge, cannot now, any more than he could at the 
ancient common law, distrain in any other lands than those . 
Upon which the rent is charged, {t) 

Corporations sole, except the king, whether ecclesiastical Distrau by 
or civil, do not possess any peculiar rights, or lie under par- poratioas 
ticular disabilities, with regard to the power of distress 5 but ■^*®' 

(/) Bro. Frerog. pi. 77. (r) Co. litt. 314 b. Dutcby of 

(m) Ibid. pi. 68. Lancaster case, Plowd. SSI. 4 

(ft) Warden and Commonalty of Inst 209. 

Sadlers case, 4 Rep. 68. Keilir. («) Attomey-Oerieral v. Mayor 

104a. 11. Parker 134. of Coventry, « Vcrn. 7W. IP. 

(0) 4 Inst. 119. 8 Inst. 138. Wms. 306. S. C. 

{p) 1 Rol. Abr. 670. (I) Bro. Prerog. pi. 68. And 

(f) Id. 894. see Stalham Abr. Distress, pi. 8. 
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Chap. III. fall under the general principle, of distraining according to 
the nature of their estate. Freehold interests in land or 
rents, descending to the successors of sole corporations^ but 
chattels real and personal to the executors or administrators 
of the lessor or lessee, (u) except in some cases by parti- 
cular custom, {x) 

With respect to leases made by corporations, whether con- 
formable to the statutory provisions so as to bind the suc- 
cessor, or otherwise, the remedy of distress is the same as 
belongs to such a lease at the common law, at least with 
respect to the lessor. For " though leases contrary to these 
" acts are declared void 5 yet they are good against the 
^^ lessor during his life, if he be a sole corporation ; and are 
^' also good against an aggregate corporation, so long as the 
f^ head of it lives ; who is presumed to be the most con- 
*^ cemed in interest : (y) therefore if good against the lessor, 
they would generally be good against the lessee by the 
mutuality of estoppel. 
By Corpo- Corporations aggregate, whether civil or ecclesiastical, 
gregate. cannot in general perform any acts in pais, but under their 
common seal : (z) and therefore they should both make and 
accept leases or other conveyances of land or rent, under 
such seal. But if a lease be made by the agent of a cor- 
poration, not under their common seal, although it may be 
invalid as a lease, for want of due execution ; yet if the te- 
. nant hold under it, and pay rent to the bailiff of the corpora* 
tion, that is sufficient to constitute a tenancy at least from 
year to year, and to entitle the corporation to distrain for 
the rent, (a) And their bailiff to make cognizance, although 
he had no written warrant of distress, (b) 

Bodies politic and corporate, are by the stat. 4. Geo. 2. 
c. 28. placed on the same footing as other persons, with 

(») Co. Litt. aa. 46 b. 1 Salk. 192. 

(jt) Ibid, et Harg. note (I) on («) Wood », Tale, 2NewRepw 

Co. 9 a. 247. 

(y) B!. Comm. 2, 321. (b) Manby ». Long, S Lev. 107. 
(z) Mayor of Thetford*s case, 
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respect to the recovery of rent-seek^ chief rents^ and rents of Chap. in. 
assize. 

The lord of a manor may, of common right, distrain for Distress by 
the rent due from the tenants of his manor 3 («) for to this copyhoM 
tenure fealty is incident, and therefore such rent is in its '®°^' 
very nature a rent- service : and the lord may distrain for it 
not only on the copyholder himself, but his lessee, the lands 
being chargeable in the hands of any one claiming under the 
copyhold tenant ; {t) although they are not chargeable in the 
hands of a new tenant admitted to the copyhold, for the 
rent due from his predecessor. (t«) But if the lord parts 
with his manor, all privity of estate is destroyed between 
him and the copyhold tenants, and therefore he cannot 
afterwards distrain for arrears of rent before incurred, (u) 

It has been already observed, that copyhold rents have 
been considered not to be within the stat. 32 Hen. 8. 
c. 37; but this seems to be questioned by a learned 
writer, who is also inclined to think that rents of assize 
issuing out of copyhold lands, are equally within the stat. 
4 Geo. 2. c. 28. s. 5. as if they issued out of freeholds ; and 
that if it were proved, that the rents claimed were the usual 
or accustomable rents reserved, it would be incumbent on 
the other party, to shew that they had not been answered or 
paid within the period prescribed by that statute, {u) 

Upon the execution of a mortgage, the legal estate in the Mortgagor 
mortgaged premises vests at once in the mortgagee, and if g^eel^*^' 
they are not in lease, he is consequently entitled to the 
immediate possession. It is indeed usually stipulated, that 
the mortgagor shall continue in possession until default be 
made in repayment of the loan at the time specified in the 
proviso for redemption ; but he has thereby no estate in the 
land, and is only entitled to hold it, and receive the rents 
and profits during that period, under the authority of the 

(«) Laugher v, Humphrey, Cro. an escheated copyhold, that the 

Eliz. 524. occupier is his tenant at will, and 

(0 Vide Fairclaim d. Fowler r. the lord may distrain for the rent. 

Shamtitle, Burr. 1290, 129 1 , where («) Watk. on Cop. vol. 2. p. 1 80. 

it issaid,iir^efi</o,thatalord of a 181, 182. 
manor has such a seisin at law of 
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Chap.^t. mortgagee. (2) But as the mortgaged premises may at Oe 
time of the mortgage, be subject to a lease, or may ditrmg 
the continuance of the mortgage, be leased by the mort- 
gagor, it becomes necessary to consider, ^Hiat are the res- 
pective interests of the mortgagor and mortgagee la llie 
rent in these two cases. 

Where the premises are leased before the mortage, it is 
dear that the possession of the tenant cannot be disturbed 
by the mortgagee, who comes in by a later title ; altboi^h, 
as the assignee of the lessor, he is erf course entitled to 
demand the rent accruing after his right of possession : and, 
therefore, if the mortgagee gire notice to the tenant to pay 
the rent in future to himself, instead of paying it to the 
mortgagor, he may certainly distrain for any rent becoming 
afterwards in arrear. And it has been decided, that after a 
demand made on the tenant for arrears accrued before such 
demand, but subsequently to the mortgage, the mortgagee 
may distrain for those arrears, (a) For by the mortgage, the 
estate of the mortgagor is transferred to the mortgagee, to 
whom, from the time of the mortgage, the rent is due. And 
whether the rent be in arrear before, or after the notice, can 
make no difierence to the tenant, who after such notice^ is 
bound to pay the rent in hand, according to the legal title: 
and therefore his pajrment of it to another can be good, 
only where he has no notice of the nM>rtgage, or where 
he may be considered as paying it with the mortgagee's 
consent. 

There may, however, be some ^ doubt respecting a mort- 
gagee's ri^t to distrain upon a lease made by the mortgage 
after the mortgage : for it has been determined, that where a 
lease was made by the mortgagor, for the term of seven 
years, at a rack-rent, the mc^tgagee having no notice of the 

(e) In Birch v, Wright, 1 T. R. mortgagor is permitted by the 

382. The mortgagor is considered mor^gee to continne in posses- 

as a kind of tenant at will, or by sion after the expiration of that 

sufferance to the mortgagee, but time, 

this can applj only to those cases, («) Moss ». GaUtroore, Dong, 

where there is no such stipuHited 878. 
time of possession, or where the 
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lease^ and the lessee haying no notice of the mortgage, the ^"1^^^ 
mortgagee was entitled to bring ejectment against the lessee, 
even without a notice to quit; upon the gcound of the 
lease's being subject to every circumstance of the mortgage, 
and of the mortgagee's right of posssession* (6) Tliis case 
therefore proves, that such a lease is absolutely void as 
against the mortgagee, and he could not perhaps, by any act 
of assent, so for establish it, as to make the tenant hold of 
bimund^the lease itself: but his assent to the tenant's 
possession might create a tenancy under himself from year 
to year ; and the lease being considered only as evidence of 
the qutmium of rent, the mortgagee might perhaps be enti-c 
tied to distrain for it accordingly. 
For the rent reserved by such a lease, if it were made by Distress by 

the mort- 

deed indented, and the lessee were not evicted by the mort- gagor. 
gagee, the mortgagor would be entitled to maintain an 
action of debt or covenant on the deed, and as it should 
seem, distrain for the rent reserved, by virtue of the estoppel. 
But for the arrears due on a lease made before the mortgage, 
the mortgagor cannot in any case distrain ; for here there 
is no estoppel after the mortgage, by which all privity 
between the mortgagor and the tenant is completely de- 
stroyed. 

Having already minutely inquired into the rights of dis- j^J",!^^/* ^^ 
tress for rent, as incident to persons in the several legal leases for 
characters or relations before enumerated; very little re- 
mains to be added, as to the general right of distress for 
rent reserved on leases for years, or other less period of 
time. 

From our preceding inquiry it appears, that persons 
standing in the situation of landlords or lessors for years or 
at will, might even at the common law, have distrained for 
the rent reserved upon such lease or demise, provided they 
had a future reversion in the land, whether immediately 
expectant on the determination of the term, or at a more 
distant period, (c) But the necessity of a reversion to sup- 
port a distress is now materially altered by the operation of 

(*) Keech v. Hall, Doogr. si. East 44P. 
ThiiQdar d. Weaver v. Belcher, S (r) Co. Lttt Uf b. 

F 2 
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Chap. III. the Btaiute 4 Geo. 2. c. 28. b. 5. by which, as I have before 
observed; all rents-seek are made distrainable : {d) and 
therefore a reversion is no longer requisite to support a 
distress, for that which is a rent-seek within the meaning of 
this statute. But at the common law it was not every 
reservation, though nominally of renty which constituted a 
rent properly so called : for as we have before seen, if an an- 
nual sum of money were reserved upon the grant of an incor- 
poreal hereditament, the sum so reserved, was not a rent, 
but only a personal annuity, (e) And therefore nothing ui 
distrainable within the statute of Geo. 2. which is not such 
a reservation as would have been at least a rent-seck at the 
common law : and as it seems to . have been a rule . of the 
common law, that a rent could not issue out of a mere. chat- 
tel, (/) it has been determined on this principle, that even 
since the statute, if a lessee for years assign over his .whole 
term reserving a rent, without a special clause of distress, 
he cannot distrain for the rent so reserved. (^) In a case 



(d) See ante, p. S2. 

{e) See ante, p. 1 5. 

(/) See Butrs Case, 7 Pep. «3. 
Lord MouDtjoy*s Case, 5 Rep. 4. 
The Earl of Stafford v. Buckley, 
2 Ves. Rep. 170. Turner r. Tur- 
ner, 1 Bro. Ch. Rep. 316. 

(g) v. Cooper, 2 Wils. 

Rep. 375. Foultney v. Holmes, 
Stran. 406. Parmenter v. Webber, 
8 Taunt. 593, et vide, Hoby v. 

Roebuck, 2 Marsh. 433. In 

V, Cooper, the first decided case 
upon this point, the Court of 
Common Fleas is reported to have 
expressed itself as follows : — 
" There are two ways of creating 
'* a rent ; the owner of the lands 
" either grants a rent out of it, or 
** grants the lands, and reseryes 
'* a rent ; there is no such thing as 
'* a rent-seek, rent-service, or rent- 
" charge, issuing out of a term for 



" years. ' Bro. Dette, pi. 39, cites 
" 43 Edw. III. 4. per Fynchden, 
'* Chief Justice, C. B. If a man 
** hath a term for years, and grants 
" all his estate of the term, reo- 
" dering certain rent, he cannot 
" distrain, if the rent be in arrear. 
/' This case is law, and in point; 
'* therefore if the avowant will 
"recover what is owing to him 
" from the plaintiff^, he must. bring 
'* his action upon the contract^' 
It is much to be regretted, that 
we have not a more satisfactory 
report of the reasons upon which 
the Court formed their judgment 
on so important a subject; for the 
passage quoted from Brooke, af- 
fords no proof of the point for 
which it is cited ; and it is quite 
clear that a rent-charge may be 
granted for years ; and that it may 
issue out of a mere chattel, and 
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also, where a lessee for years assigned over his term, and af- Chap. hi. 
terwards the lease came back into the hands of the original 
lessor^ by an agreement between him and the assignee, that 
the lessor should have possession of the premises, P^yhig a 
certain sum annually above the rent, towards the good«will 
already paid by the assignee ; it was held, that such agree- 
ment operated as a surrender of the whole term ; and there- 
fore, that the sum so reserved, was. a mere annual sum in 
gross, and not a rent for which the lessee could distrain, (h) 

It will be observed, that these cases do not at all apply to 
any reservation or grant of rent, during an estate of freehold, 
which was unquestionably a rent at the common law, and as 
such is distrainable as a rent-seek within the statute, with- 
out a reversion or a clause of distress. 

With respect to the amount of rent for which lessors may 
in different cases be entitled to make a distress, it may be 
laid down as a general rule, that whatever can be properly 
considered as a part of the rent, may be ^strained for, what- 
ever be the particular mode in which it is agreed to be paid. 
So that where a person entered into possession of certain 
premises, subject to the approbation of the landlord, which 
he afterwards obtained, by agreeing to pay an advanced rent 
from the time he came into possession, it was determined 
that the landlord might distram for the whole sum accrued 
before and after the agreement, (i) For on whatever day 
the tenant agrees that the rent shall become due, the law 
gives the landlord a power of distraining for it at that 

time. (A) 

The rule for the distress therefore is, that it be in all re- 
spects conformable to the nature of the reservation and de- 
mise : so that, if there be two separate demises contained 
even in the same deed, a joint distress should not be made 



be distrained for. Turner v. Lcc, (h) Smith v. Mapleback, 1 Term. 

Cro. Car. 471. Barrel v. Wilson, Rep. 441. 

Cro. Eliz. 644. Gough v. How- (i) Macleish ». Tate, Cowp.784. 

ard, Bulstrode, part 3, p. 181. Co, (k) Per Buller, Just. Buckley 

Litl. 147 b. 7 Co. 25 a. Plow, v, Taylor, «T. R. 600. 

524, 5. 
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Chap. HI. for the two several rents. (/) And if a tenant heM np to a 
eeitain pericNl under one demiflCy and afterwiods hia po08e0« 
aion is continued under anvther, although each demise be 
made only by parol^ a joint diatreaa ahould not be made for 
the rent accrued under the two demiaes, (m) But if a parol 
lease foe made, de arnio in anfmm, quandiu ambabus parH" 
bus placuerity and the lessee occupy during ten yeare^ tUs 
by computation from time past, makes an entire lease for so 
many years ; and if rent be in arrear for part of one of those 
years and part of another, the lessor may distrain^ as for so 
much t&it in arrear upon an entire kase, and is net obliged 
to make separate distresses, as for several rents due oil dif- 
ferent demises, (n) 

From the foregoing rule it fcUows, that if the^ ^ no de- 
mise, there can be no right to distrain ; antl therefore where 
a party took possession under an agreem^t, that the ^ownet 
»ouid by indenture demise, at a certain rent £xed by the 
agreement, it was holden that until each, indeotur e fras exe- 
cuted, there was no power of distress, and that the owner 
had no remedy for the reat, but by action, (o) The same 
principle of course prevails in cases where the party has ob* 
tained possessiofi otherwise than as tenant, as for ^cample 
pending a negociati<m for a purchase or lease wfaich is af- 
tei*wards broken oSy or as under tenant to a party whose 
lease has expired. In all such cases, the right of distress 
cannot attach, until by some act tif the person m possessioii 
he has created or ackm)wledged a tenancy from year to year, 
and thereby admitted a demise, {p) 
So likewise, and upon the same principle, a landlord can- 



(Q Rogers v, Birkmire, Rep. 
temp. Hardw. 245. Taufieid v, 
Rogers, Cro. filiz. 34t). 

(m) Stanfield v. Hicks, Ld. Ray. 
280. 

in) See licgg r. Strndwick, 2 
Salk. 414. Birch v. Wright, 1 
T. R 38^., anrd Rt)l>erts oa Stat. 
6f 5Prattds, p. 242. See Rep. temp. 
Holt 416. 

(o) Hegan v, Johnson, 2 Taunt. 



148. 

(p) Doe d. Hollingsworth r. 
Steonett, H Esp. 717. -Doe d. 
Knight V, Quiglej, 2 Camp. 505. 
Right d. Lewis v. Beard, 13 East 
210. Dioe d. Newby o. JEacksoo, 
I B.AC. A4iR. Jf orgtia d. Dawir 
hig, V. BisseH, 3 Taunt. 65. Bn* 
ton V. Jones, SCanfi. S7S. Bums 
V. RicbardsoO) 4 Taunt. 790. 
Dunk V. Hunter, 5 B. & A. SSt2. 
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not after a rerdiet in ejectment^ and before the ifsuing of Chap. iu. 
the writ of possession, distrain for rent accruing subsequently 
to the day of the demise in the ejectment^ for such verdict 
is coDclttsiTe that no tenancy then existed, (q) Sudi verdict 
however will not preclude the landlord from the benefit of 
the Stat, 8 Ann. c. 14. a. 6, 7*9 for rent previously accruing; 
Cm: the tenant's possession continues, although his tenancy 
is determined, (r) 

A distress may be made not only for the rent of lands and For the 
houses, but also for the rent of any part of a house, as a 0*^°^ J^^ ^"'" 
single room or apartment therein, if it be the subject of a ^^^s*^^' 
particular demise. And even if such an apartment be let 
furnished, a distress may be made for the whole rent re- 
served, because in contemplation of law, it issues wholly out 
of that part of the demised premises, which belongs to the 
realty, (s) 

There is one case, in which landlords or lessors are Double 
entitled to double the rent reserved, which is by virtue 
of the Stat. 11 Geo. 2. c. 19. s. 18. enacting, that if any te- 
nant shall give notice to his landlord, of his intention to 
quit the possession of the premises demised at a particular 
time, and shall not deliver up possession accordingly, he 
shall pay to his landlord double the former rent, for the 
whole time he shall hold the premises after the expiration of 
such notice ; and that such double rent may be levied, sued 
for and recovered as the former single rent might have been. 
By the eflfect of which provision, landlords are now in all 
such cases entitled to make a distress for the double rent so 
incurred, (t) 

Upon this statute it has been determined, that whether 
the tenant hold under a lease or a parol demise, it is equally 
within its provision ; and that it is immaterial, whether the 
tenant's notice be in writing or by parol. (0 But if the 
landlord accept the single rent after the tenant has given no- 

(q) Doe d. Holmes v* Darby, («) Newman r.Anderton, 2 New 

8 Taunt. 538. Rep. «24. 

(r)Zouchd.Ward v.Willingale, (0 Timroins v. Rawlison, BI. 

IH. Blk. 311. Vide Duppa v. Rep. 533. 
Mayo, 1 Saund. 287 c. note 16. 
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Chap. HI. tice and hold over^ it is a waver of his claim to the double 
rent, given by the statute, {x) 

It is also said to have been held, that although where a 
demise is for a time certain, no notice to quit is neces- 
sary; yet if the tenant hold over, a notice in writing and 
demand of possession are requisite to entitle the landlord 
to double rent or value ; but that such notice and demand 
may be at any time after the expiration of the term, if 
the landlord do not in the mean time acknowledge a sub- 
sisting tenancy : and that if the rent be reserved quarterly^ 
and the demand be made in the middle of a quarter, the 
landlord cannot recover single rent for the aiitecedent por* 
tion of that quarter, {y) 

(s) Doe V, Batten, Cowp. 243. upon his notice to quit, and de- 

(y) Cobb V. Stokes, 8 East. 358. mand of ' possession ; it should 

From the report of this case, there seem, that this case falls T?holIj 

does not seem to hare been any T?ithin the stat. 4 Geo. 2. c. 28., 

notice given on the part of the giving double value; and is quite 

tenant; and as the court appear independent of the stat 11 Geo. 2. 

to have considered the landlord's c. 19., entitling the landlord to 

claim either to double value or double rent, 
double rent, as arising altogether 
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CHAPTER IV. 

Of the Persons whose Goods are liable to be Distrained for 

Rent* 

It may be considered as a general rule/ that all goodt) 
found upon the premises demised to a tenant, are liable to 
be distrained by his landlord for rent ; whether such goods 
belong to the tenant^ or to other persons, (o) The necessity 
of this rule is obvious, when we consider by what varieties 
of fraud and collusion, the rights of a landlord would be 
liable to be defeated, if he were restricted in his remedy of 
distress to the goods of his tenant alone. The law has how- 
ever in various instances, taken care to protect the. property 
of strangers, if found on the premises without the knowledge 
or default of its owner, or brought there for the purposes of 
trade; which on account of its public benefit, is allowed 
to confer exemption on those things that are employed in 
its transactions. 

It will be necesary hereafter to enter into a general inquiry 
respecting the nature of those things which may be taken as 
a distress *. and then I shall have occasion to consider various 
cases of exemption arising out of the circumstances in which 
the goods to be distrained are found. But there are other 
cases of exemption, arising out of the right of property in 
the things to be taken as a distress. These will properly 
form the subject of our present inquiry. 

The first of these privileged cases is that of the king, Distress on 
who is not only entitled to peculiar rights of distress, but sion of the 
also to peculiar exemptions from it : for as a distress was 
originally considered as a pledge, or security for satisfaction 
taken out of the hands of a wrong-doer, it being inconsistent 

(a) Com. Dig. Distr. B 1. 



74 Whoie Goods are 

Chap. IV. with the dignity of the crown^ that the king should be tteated 
as a wrong doer : it is a general rule^ that no man can dis- 
train upon the land in the possession of the king, whether 
upon office found or not. {u) So that if lands be seised into 
the hands of the king, even by false office, the lord of the 
seigniory cannot distrain; for the office, though false, is, 
whilst it continues to be in force, sufficient to preclude a 
distress, {r) So, if the king be entitled, by office found, to 
land out of which a rent^charge is issuing, the giantee of 
the rent cannot distrain upon the possession of the king : 
but if he grant over the land, then the rent may be dis- 
trained for, it not being extinguished, but only suspended 
by Hbe possession of the king ; and that possession ceasing, 
the remedy revives, (y) 
Or of his In many cases however, the distress is suspended, not 
^"° ®' only during the possession of the king, but even of hi« 
grantee } as where Che land is once absolutely vested in the 
king ; for although where the king enters without office or 
record, his patentee may be distrained up<m ; yet if he be 
entitled by office or record, and grant the land, no distress 
can be made upon his grantee. (») This rule is, however, 
confined to a distress made in respect of rent issuing out of 
the land itself, and not of a rent-charge upon it ; for by the 
office and record, he who was possessed of the land i« ous- 
ted, and the land vested absolutely in the king, and therefore 
the lord whose title is destroyed cannot afterwards distrain 
upon the grantee. But a rent-charge is not destroyed by 
«uch c^ce or record, being only suspended by the posdecM^on 
of the king, who cannot hold land subject to a charge 5 («) 
and therefore the remedy for it is restored by the crown*s 
parting with the possession of the land :{b) but H the rent- 
charge, as well as the land, were found by the office, it seems 
that the remedy of Distress would he absolutely gone.(c7) So 
if the king were entitled to the wardship of the heir of his te- 

(«) Bro. Distr. pi. 46. (a) Bro. Abr. Prerog. pi. 120. 

{x) Ibid. pi. 77. (b) Bro. Abr. Trav. de office, pi. 

(y) Ibid, pi, 27. Anonymous, 32. Petition, pi. 9. 

Saville, 125. (c) Id, Entre coogeabie, pi. 125. 
(a) Bro. Distr. pi. 47. 
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nftnt^ and the land were chatged with a n^ and tbe idi^ Chaf. iv. 
committed to another tbe wardship durante mimme 4eiaiej it 
was heldy that the grantee of the rent ooold not distvain apon 
€be committee <ii the heir : (iQ for the wardsb^ was the 
king's^ and whilst it continued, he might be considered as 
in possession by the hands of his committee. 

Another personal exemption from a distress, is created by AmbasM- 
stat. 7 Anne, ch. 12, by which the goods of all ambassa* * 
dors, or other public ministers of any foreign prince or state^ 
or the domestic servants of any such ambassador, or puUie 
minister, are privileged from distress as weU as execa* 
tion. (e) 

There are no other persons who are individually privil^ed iHttvessoB 
from a distress, except those who are exempted from it on haying an 
accomit of some intereait in the land which they have jointly the^aod. 
with the distrainor. Thus we have seen, (/) that among 
ooparoeaers, if one have a rent issuing a«it of lands^ which 
she holds witii her sisters in coparcenary, she cannot dis- 
train upon Uiem before partition made, on account of their 
privity of estate. Bat there is no such privity between te- 
nants in common, who may lease to each other thar parts 
in the land, and distrain for tbe rent acoerdtngly. (g) 

As persons seised of joint-estates, cannot in general sever On copar- 
them to die prejudice of others, it is satd^ that if copar* 
cenary tenants make partition of their lands, without no* 
tice to the lord, he may still distrain upon them jointly, as be** 
fore partition, (i) 

It has already been observed, (t) that although joint-te- pwtrew on 
nants may grant or lease the land held in joint-tenancy, and nanta. 
even destroy the joint^enoncy itself ; yet they cannot 
charge the land to the prejudice of their co-tenants, whilst 
tbe joint-tenancy continues : aqd therefore, that one joint- 
tenant is not liable to be distrained upon for a rent-charge 

(4 Id. Distr. pi. S». T. R. 80. 

(r) 1 am not aware that asy if) Ante, p. 39. 
cases of distress have arisen on (g) Bro. Distr. pi. 65. 
this statate. See the other cases (A) Iremongerv.NewsaniyLatch. 

collected in Cora. Dig. Ambassador Rep. 26 1 • 

B. and Hopkins v. De Eobeck, 3 ' (i) Ante, p. 41. 
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Chap. IV. created by another, {j) But if one of several joint-tenante 
grant a rent-charge the grantor may distrain on the cattle 
of the grantor^ or of a stranger being on the land. And 
like tenants in common joint- tenants may hold of each 
other^ and be distrained upon accordingly ; - the distress 
being confined to the part of the land so holden. (Ar) And 
they are liable to be distrained upon even for a rent-charge 
granted by another, if they hold by a later title. So that 
if one tenant grant a rent, and afterwards lease the land 
for years' to his co-tenant, he will hold the land subject to a 
distress for the rent-chargel (A) 
Distress But where the tenant of the land holds by a title para- 

charge?'' niount the distress, he is not liable to it. So that, if a man 
be seised of a rent-charge by prescription, issuing out of a 
manor, he cannot distrain the cattle of the copyholders of 
the manor, if there be not a custom to warrant the dis- 
tress : because they are in by prescription also, and their 
title is therefore as high as that of the owner of the rent. 
And it is said, that the law in this respect is still more 
clear if the rent be claimed by grant, (m) But where hus- 
band and wife were seised of a manor to them, and to the 
heirs of the husband, and the husband granted a rent and 
died, the rent being in arrear, and then the wife granted a 
copyhold to a stranger for life, and the grantee of the rent 
distressed the copyholder for the said arrears \ the distress 
was held good because the copyholder came in under the 
charge ; but it was said that if an ancient copyholder in fee, 
had surrendered to the wife to the use of a stranger ; and 
she by her steward had granted the copyhold to such 
stranger accordingly he would have held it discharged of 
the rent, (n) 

So if a man seised in fee, made a lease for life, and af- 
terwards granted to another a rent-charge ; it was formerly 
held that the grantee might distrain the cattle of the grantor, 
if they came upon the land, but that he could not distrain 
the goods of the tenant, who held by a title elder than the 

(j) Ante, p. 40. (m) 1 Roll. Abr. 669, 670. 

(A:) Co. Litt. 186 a. Bro. Distr. (n) Dyer 270, pi. 23. 

pi. 69. 
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gfant : (o) and it was said to be the same if the tenant held CIhap. IV. 
at will^ unless the grant of the rent were considered as 
amounting to a determination of the will, {p) But these 
two last mentioned cases seem to have been derived from the 
principle of there being no privity between the tenant and 
grantee without attornment ; which is now almost abolished 
by the stat. 4 & 5 Anne^ c. 16., rendering attornment unne* 
cessary, as to all rents created since that act, {q) where the 
the tenant is not liable to be prejudiced by a payment to the 
grantor, without notice of a grant of the rent. 

Where a rent-charge can be distrained for, the remedy 
follows the land in the hands of any succeeding tenants ; and 
therefore if one grant a rent-charge, and afterwards the land 
comes into the possession of several tenants, a distress for the 
whole rent may be made upon the possession of any one of 
them ; for the entire rent issues equally out of every part of 
the land, (r) 

As a distress is considered in the nature of a remedy upon On execa- 

- tors or ad- 

the land, if the tenant be dead, the goods of the deceased miniatra- 
remaining thereon, may be distrained in the hands of his ex- "* 
ecutor or administrator, for the rent accruing before and 
after his death. As likewise indeed may the goods of the 
executor or administrator, or of a stranger. («) 

To render a person's goods liable to a distress for rent as Persons 

• iM<iii holding 

a tenant, it is only necessary that a tenancy m effect should under an 
subsist, without reference to the manner in which it is telfancy. 
created: the only question being, whether the relation 
between the parties does really constitute a tenancy. (^) So 
that, where a person granted lands to another, for a term of 
years, to secure an annuity, and the grantor continued to 
occupy the lands 3 it was held that the grantee might dis- 
train for the arrears ; the grantor's occupation being con- 

(0) Brownl. pi. 1 , S8. in which an executor may wave a 

(p) 1 Roll. Abr. 669. lease made to his testator, and re- 

(q) Long V, Buckeridge, 1 Stra. linquish the possession ; but these 

106. can of course apply only to ques- 

(r) 1 Roll. Abr. 671. tions relative to actions on the 

(«) Braithwaite v. Cooksey, 1 H. contract, and not to the remedy of 

Bl. 465. Bolton v. Canham, Pol- distress. ^ 

lezfen IS!^. There are some cases (I) Ante, p. 70. 
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CRAP. IV. ridered as a mere tsnanejr uBder the graatee. (ti) And if a 
lessee be a disseisor by a tortiooa entry, before the com* 
mencement of bis lease, yet he is tenant from its comaaenco- 
ment and his goods may be distrained for the rent, (v) Or 
if another disseise the lessee, and continue in possession, tlie 
lessor may distrain the disseisor's goods, for the rent re- 
served by the lease, {x) But where the goods, eren of a 
former tenant, are rightiiiUy on the land, they cannot be 
distrained for another's rent. Thus, a tenant at will, if 
quitting upon notice from his landknrd, is entitled to tiw 
emblements or growing crops: and, tiierefore, eren after 
they are re^ed, if they remain on the land, for the purposes 
of husbandry, they cannot be distrained for the rent of the 
succeeding tenant* (j/) And they are equally privileged in 
the hands of a vendee, (y) 

teaants '^ ^^^ goods of a stranger be, in many cases, liable to a 

distress for the rent due from the tenant, it is still more 
reasonable that it should extend to the goods of a person 
bedding as an undertenant to the lessee ; and whose occu- 
pation must indeed in general be considered with reiqpect to 
the lessor, as the possession of his lessee, (z) And therefore 
the goods of sudi under-tenant are of course liable to be dis- 
trained during the continuance of the original lease. But it 
was in many cases necessary at the conmion law, that a lease 
should be completely surrendered before it could be renewed ; 
and this was often prevented by the under-tenant's refusing 
to surrender their under leases ; without which there could 
not be a renewal of the principal lease, out of which they 
were derived. To remedy this evil, the stat. 4 Geo. 2. e. 
28. has enacted, that such renewal of the principal lease, 
shall be completely valid and effectual, without a surrender 
of the under leases ; and that the original lessor, and his 
executors and administrators may distrain upon the under- 
lessees, for the rent reserved upon the renewed lease, as if 

(ii) Fair&z «. Qray, 2 Bhckst Jac. 300. 

R. 1396. (y) Eaton v. Soutkbj, Willes, 

(v) Mftcdonoel v. Welder, Stra. 131. 

550. / (z) Bull o. Gil»l», S T. Br. 387. 

{x) Humphrey v. Damion, Cro. 
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the ori^al lease had been still Blibaistinp, bo hv as sueh Chap. iv. 
rent shall not exceed the rent originally reserired. 

To exempt the goods even of a stranger (b) from a dis* 
tress for rent if they are on the demised premises it is ne- 
cessary that they should be there under peculiar circum- 
stances. As first for the purpose of trade^ in which case, on 
account ot the public advantage of trade, they are privi- 
leged from distress, (c) Or, Secondly, that the place in 
which they are found, should be itself privileged for the 
like reason of general benefit ; as a market, fair, or public 
inn. (c) Or, Thirdly, that they be on the premises without 
their owner's knowledge or default ; as if a man ride to a 
place and there be taken sick, and so remain there for two 
or three days, yet his horse cannot be distrained, (rf) So 
the goods of a succeeding tenant cannot be distrained for 
rent accruing in the time of a preceding tenant, (e) So 
likewise cattle straying into the land, through its defective 
fences, which the tenant or his landlord is bound to repair; 
in which case they cannot be distrained by a lessor^ for rent 
reserved, until after notice given to their owner to remove 
them. But this restriction is said not to extend to the 
grantee of a rent^charge, nor to the lord distraining for an 
ancient rent, who may in all cases distrain the cattle after 
they have been levant and couchani on the land, unless 
their owner pursue and retake them before such distress be 
made. (/) 

It wa& held, in the case of Fowkes v. Joyce, (g) that 



(d) When the goods of an 
undertenant or a stranger are dis- 
trained for rent arreare, his re- 
medy against the party from whom 
the rent is really due, is by action 
of assumpsit for money paid, if he 
redeem his goods by payment 
of the rent, or by a fecial action 
on the case, if he allows them to 
be sold under the distress. Vido 
Exhall V. Partridge, 8 T. R. SOS. 
Moore v. Pyrke, 1 1 East 69. Gra- 
ham V. Tate, 1 M. & S. 609. Daw- 



son V, Linton^ 5 B. & A. 591. 

(c) Vide posL Chap. XL 

(d) 15 Ed. 9. Avowry, 216. 

(e) Pollexfen, ISO. 

(/) 1 Roll. Abr. 668, 669. Gill 
V. Gawin, 9 Roll. Rep. 194. Kimp 
V. Crawes, 9 Lutw. 1577. S. C* 
Lord Raym. 168. Anonymous, 9 
Leon. 7. Bl. Conun. 3. p. 8» 9. 
Harg. note (S) Co. Litt. 47 b. 

(g) 3 Lev. 960. S. C. 9 Vent. 
50. 9Latw. U61. 
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Chap. IV. cattle going to London^ and put into a close with the con' 
sent of the landlord and leave of the tenant to graze for a 
night, might be distrained by the landlord for rent ; but the 
owner of the cattle was afterwards relieved in equity on the 
ground of fraud in the landlord, who had consented to the 
cattle being put into the close, and afterwards distrained 
them for rent, and he was decreed to pay all the costs both 
of law and equity. And it should seem that at this day a 
court of law would be of opinion, that cattle belonging to 
a drover being put into a ground with the consent of the 
occupier to graze only one night, in their way to a fair or 
market, were not liable to the distress of the landlord 
for rent. (A) 

Of goods It is a rule, that neither the goods of the tenant or a 

in the cus- ' i ■»•••% t» •<•■! ii»i 

tody of the Stranger can be distrained for rent, if they are already m the 
*^' custody of the law : as if taken damage feasant, or under an 

extent or execution ; unless such execution he already 
satisfied : {%) because in these cases, an interest in the 
goods is vested in third persons by the act of law, which 
cannot be divested, unless by their own default* As the 
cases falling under this rule, for the most part, resolve them- 
selves into questions of property, it may be fit to consider 
them in this place. 

The ancient rule of the common law, that goods already 
in the custody of the law, cannot be distrained, still remains 
perfectly unimpeached : but although the landlord cannot 
take such goods into his hands as a distress, yet a provision 
of the stat. 8 Anne, c. 14. has given him, to a certain extent, 
a lien on his tenant's goods when taken in execution. And 
it is now, principally with reference to that statute, that the 
question of property in such goods comes to be considered, 
sut 8 '^^ provision alluded to, is contained in the 1st section of 

Anne^c.14. j^^^ statute, which enacts, that no goods, taken on any 
lands leased for life, years, at will, or otherwise, shall be 
taken in execution, unless the party at whose suit execution 
is sued, before removal of the goods, pay to the landlord the 
arrears of rent, if not exceeding one year's rent; and if 

(h) Poole V. Looguevill, 2 Saun. (t) Harwell v, Burwcll, Sir W. 
289. note 7. Jones, 456. 
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more, then the amount of one year's rent, due at the Chaf.JV. 
time of the execution. But by the 8th section of the same 
statute, it is provided, that the crown may levy, recover or 
seize any debts^ fines, penalties or forfeitures, as if that act 
had not been made. 

The effect of this exception is to leave the landlord's 
claim for rent upon goods taken in execution, at the suit 
of the crown, just as it stood at the common law. Accord- 
ing to which, a debt due to the crown was always preferred 
to one due to the subject. So that where goods have been 
seized under an extent the landlord has no claim upon them 
for his rent until the extent is satisfied; and it is immaterial 
whetlier it is an extent in chief or an extent in aid, the 
latter being a prerogative process, and in effect operating 
for the benefit of the crown, although issued in aid of a 
subject, (a) Where also an extent is issued upon process 
of outlawry, the landlord is not entitled to the benefit of 
the statute, unless the outlawry is in a civil suit; in 
which case the capias utlagatum is to be considered only 
as a private execution, and within the provision of the sta- 
tute, {b) 

As the property in goods is not altered by the mere act 
of distraining9(c) the landlord will lose his remedy, if the 
goods are seized under an extent for the benefit of the 
crown, {d) after distress and appraisement but before ac- 
tual sale, {e) 

Upon that part of the statute, whiich gives to the land- 
lord a right to his rent, as against an execution at. the suit 
of a subject, several decisions have been made ; by which it 
lias been determined. Firstly, That a commission of bank- 
rupt is not an execution within the meaning of the sta- 

{a) Rex V, De Coux, 2 Price, 1S3. Thurston v. Mills, 16 East, 

17. 254. 

(p) Rex V. Southerly, Bunb. 5. (d) Greaves t;. D'Acastro, Bunb. 

Greaves v. D'Acastro, Bunb. 194. 194. Vide Rex t;. Hodder, 4 

Kex V, Pritcbard, Bunb. 209. St. Price, 313. 

John's College v. Murcott, 7 T.R. {e) Rex v. Cotton, Parker 1 12. 

259. Rex V. Dale, Id. 141. And see 

(c) Rex V. Cotton, Parker 113, Rex v. Pritcbard, Bunb. 269. 

G 
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Chip-JV. tute. (/) Secondly, As mentioned above, that a seiciire 
under a process of outlawry at the suit of a subject is. 
Thirdly, that the statute only contemplates an existing te- 
nancy, and does not apply where the tenancy has been it* 
termined before the execution is levied, (g) Fourthly, that 
this provision extends only to the immediate landlord of the 
premises, and not to the ground landlord upon an execution 
against the goods of an under-lessee ; (A) but a trustee of 
an outstanding satisfied term, assigned to attend the inhe^- 
ritance is a landlord mthin the meaning of the act. (t) 
Fifthly, That the sheriff must know whilst in possessioR 
either by notice from the landlord (A), or otherwise, (/) that 
the rent is in arrear, for if he have not such knowledge it is 
not his duty to retain it. Sixthly, That the time whea 
such knowledge is acquired, whether before or after re* 
moval, or before or after sale, is immaterial, provided the 
proceeds remain in the hands of the sheriff, (m) Seventfafy) 
That if the goods seized are not removed or sold by the 
sheriff, so as to transfer the property therein, but the teAaat 
pays the debt, the landlord is not entitled, (m) £igfathly) 
That the landlord is entitled if the sheriff after notice sell or 
remove some of the tenant's gogds, although be may leave 
other of his goods on the premises, (n) Ninthly, That the 
landlord must be paid his rent without any deduction for the 
sheriff's poundage on the execution; (o) but, that the she- 
riff may deduct such costs, as were incurred before notiee 
given to him of the rent due to the landlord. (/>) Te«thly, 
That by the landlord accepting an undertaking for tine 
tetit, and consenting that the goods shall be sold^ he waives 
the benefit of the statute even if such undertaking be a 
void one. (y) Eleventhly, That if there be two executions 

(/) Lee V, Lopes, 15 East 230. 645. 

(gr) Hodgson V. Gascoigne, 5 (m) Amit r. Garactt, S B. & A. 

B. & A. 88. 440. 

t%) Bfetattete« tase, Stran. rST. (>i) 1 Sdlon, 535. 

(fi Colyer V. Sjrcer, d B. & B. 07. (») Gone v. Gofton, Stran. e4S. 

(k) Waring v. Dewberry, Stra. (p) Henctiett v. Kempsoa, « 

^t. S. €. 1?ortest. S«6. Sniitli v. Wilson, 140. 

ftVi*eH, 3 Tannt. 400. (q) Rothery v. Wood, 3 Camp. 

(0 Andrews v. Dixon ^ 8 B. & A. «4. 
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oa Uic tenant's goods, the landlord is not entitled to have Cbap. IV. 
a year's rent out of each, but must demand out of one of 
them hk whole reat under the statute, (r) Twelfthly, That 
if liie sheriff do, after notice, wrongfully remove the goods, 
he is not liable for the rent, beyond the amount of the 
goods sold, after making such deductions as may be allowed 
for expenses, (s) Thirteenthly, That the landlord can only 
daira for rent due at the time of taking the goods, and not 
fer rent which accrues after the taking, and during the con- 
tinuance of the sheriff's possession. (/) Fourteenthly, That 
the rent to which the landlord is entitled, is that due for the 
year immediately preceding the estecution ; and therefore, if 
the tenant hold imder a lease at one rent, and afterwards 
bold under a second demise, at another ; the landlord can- 
not demand the amount of a year's rent unpaid upon the 
expired lease. (k) Fifteenthly, That the landlord, upon re- 
moval of the goods without payment of the rent, may have 
either an action on the case upon the statute against die 
sheriff, or proceed against him in a summary way by attach- 
ment, (^) but he cannot maintain an action against him 
&r money had and received. {i/) Sixteenthly, That a bill 
of sale is a removal of the goods within the statute, {z) 
Seventeenthly, That after demand made, either an executor 
<ir administrator of a deceased landlord, may have the like 
remedies upon this statute, as a landlord himself : (a) but, 
that it does not extend to an administrator, to whom admi- 
nistration was granted after the goods sold under the exe- 
cution ; and who consequently could not make a demand of 
the rent, whilst they were in the hands of the sheriff, (i) 



(r) Dod r.Saxlij, Stra. 10f4. 

(«) Henchett «. KimfSMi, 2 
Wils. 1 40. 

(1) Hofikias v. Knight, 1 M. A 
S. 245. Vide also Gwilliam v. Bar- 
ker, 1 Price. S74. and Peacock v. 
Pttnris, 8 B. & B. 862. 

<«) Cook v. Cook, Aadr. 219. 

<jr) Darliog v. Hill, Cas. temp. 
Hard. 255. 1 Sell. Prac. p. 5S5. 

{y) Green v. Austen, 3 Camp. 
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(b) West et Ux. v. Hedges, 
Barnes, 911. Vide ^o Snilk «. 
Russeil, 3 Taunt. 400. 

(a) Ilenchetl o. Ktmpson, 2 
Wils. 140. Twells v. Colyille, 
Wilies, 377. Chace v: Chace, 
For tesc. 859. Palf^rave v. Wind- 
ham, Stra. 214. 

(*) Waring r. Dewberry, Stra. 
9T. 
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Of gooda 
the custody 
of which 



/. And lastly^ That in an action on this statnte^ against the 
sheriff^ for taking away the goods without leaving the rent 
due to the landlord according to the act^ the declaration 
needs not state aU the particulars of the demise ; but if it 
do^ they must be proved as stated^ or the plaintiff will be 
nonsuited, (s) 

It' should here be observed^ that if the sheriff after seizure, 
abandon the possession of the goods^ the landlord's right of 
abandoned, distress revives ; and the mere locking up by the sheriff of 
his warrant in the drawer of a table^ which amongst other 
things he had seized, and taking away the key, without 
leaving any person in possession, has been held to be such 
an abandonment, (a) So likewise growing crops, seized and 
sold under an execution^ are protected from distress during 
their growth, and for a reasonable time after their severance ; 
yet if the purchaser allow them to remain beyond such rea- 
sonable time^ they will lose the protection of the law^ and 
be distrained on like the goods of any other stranger being 
on the land, (b) 

By the stat. 56 Geo. 3. c. 50., passed for the purpose of 
regulating the execution of legal process so as to be con- 
sistent with good husbandry, it is enacted^ that the sheriff 
shall not carry off^ or sell for the purpose of being carried 
off, from any lands, let to farm^ any straw threshed or un- 
threshed, or any straw of crops growings or any chaffy colder^ 
or any turnips, or any manure^ compost, ashes^ or seaweed, 
in any case whatsoever, nor after notice^ any hay, grass or 



(2) Bristow V. Wright, Doug. 
665. 

(a) Blades v, Arandale, I M. & 
S. 7 1 1 . According to the report of 
this case, the sheriff's officer hav- 
ing entered the house, laid his 
hand on a table, saying, '' I seize 
this table,'' and then locking up 
his warrant in the drawer of the 
»ame table, took the key and went 
away ; but it does not appear that 
he seized the table in the name of 
mil the g09dSy Cole v. Davis, 1 Ld. 



Raym. 784., or whether the table 
was included in the goods dis- 
trained by the landlord, which are 
stated generally to be *< part of 
the goods so permitted by the 
sheriff's officer to remain in the 
apartment." 

(p) Parslow V. Cripps, Com. Rep. 
204. Eaton v^ Southby, Willes. 
131. Peacock v. Purvis, 8 B. & B. 
263. ct vide Gwilliam v. Parker, 
1 Price 277. 
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grasses, whether natural or artificial, nor any tares or vetches, Chap.iv^ 
nor any roots or vegetables being the produce of such lands, 
where according to any written agreement with the landlord, 
the same is to be expended thereon, but shall sell the same 
under certain regulations, to be there used and expended ac- 
cording to the custom of the country, or according to the • 
written agreement, as the case may be ; and by the sixth 
section of the statute all crops and produce so sold, and all 
cattle and implements of husbandry employed and used in 
and about the same, are protected from distress. 
The remedy of distress for rent arreare was not affected, Distress on 

^ the goods 

by any statutory provision upon the bankruptcy of the tenant, of a bank- 
previous to the commencement of the operation of the new 
code of bankrupt laws, introduced by the statute 6 Geo. 4. 
c. 16. By sec. 74. of that statute, the right of the landlord 
to distrain, after an act of bankruptcy by his tenant, in re- 
spect of rent accruing prior to the date of the commission, 
is limited in amount to one year's rent, and it is immaterial 
whether the distress be before or after the suing out of the 
commission, and whether the landlord have or have not no- 
tice of the act of the bankruptcy \ and he must come in as 
a creditor for the residue of his demand. But rent accruing 
subsequently to the date of the commission is not a£Fected 
by that statute, and the rights of the landlord with respect 
to the rent accruing before the date of the commission, for 
which he is still at liberty to distrain, are as ample as before 
the statutory enactment. The only limitation is in the 
amount. He may therefore distrain upon the goods for such 
rent, so long as they remain upon the premises, notwith- 
standing the possession of the messenger, an assignment by 
the commissioners, and even a sale by the assignees, for 
these acts only change the property in the goods, and do 
not affect their liability to distress, (c) 

The landlord will also be entitled to this remedy, although 
the demise be after the act of bankruptcy committed, (such 
demise not being fraudulent) and the rent in respect of 
which the distress is made be reserved payable in advance ; 

{c) Ex parte Flummer, 1 Atk. 103. 
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Chap. IV. for it is competent to a bankrupt to take a demise, and th« 
rent being due in respect of such demise may be distrained 
for according to its terms, (a) 

If however the landlord neglect to distrain, he can only 
come in pro rata with the other creditors ; {b) and in a case 
where a landlord had proved the amount of his debt under a 
commission he was considered as having thereby waived hb 
right of distress, and was restrained from proceeding in Te« 
plevin against a party who had purchased the goods ci 
the assignees, and was residing with them in tbe house 
of the bankrupt., (c) 

If the landlord distrain, and the tenant replevy, and the 
goods are sold by the assignees^ and the landUmi afterwards 
have judgment for a return ; his only remedy is on the re« 
plevin bond, for he has no lien on the goods in the handd of 
the vendee, {d) 



(a) Buckley v, Buckley, 2 T. R. 
600. In this caS3 the landlord 
had not exercised his right of 
distress ; but bad purchased goods 
at tbe sale of the baakriipi^s ef- 
fects, and claimed to retain tbe 
amount in discbarge of bis rent. 
Tbe arguments turned on the right 
to distrain, and it seems to have 
been taken for grapted that if the 



landlord had a right to distrain, 
be had a right to retain the mo- 
ney. Why such a conclusion fol- 
lowed from su«b premises dees 
not appear. 

(if) Anonyrootts, 1 Atk. IDS. Sz 
parte Descharmes, Id. 103. . 

(c) Ex parte Grove, 1 Atk. 104. 

(d) Bradyll v. Ball, 1 Bro. Ch. 
Ca. 433. 
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CHAPTER V. 

Of the Time limited for making a Distress for Rent, 

It is of coarse requisite that the rent for which a distress is of the De- 
made, should be due according to the terms of the demise, ^^°^ °' 
before the time of making the distress. But a preyious de- 
mand of the rent is not always necessary, for much less 
strictness is required with respect to a demand of the rent, 
for the purpose of a distress, than for that of re-entry, for a 
forfeiture accrued by its non-payment. Thus, if there be a 
clause in the lease, that the lessor may distrain for the rent, 
^^ being lawfully demanded^* notwithstanding the latter re* 
stricttTC words, the lessor may distrain for the rent when 
due, without any demand. And so it would be in the grant 
of a rent-charge, {a) For the remedy of distress is not in 
destruction of the estate, but only taking a pledge for the 
payment of the rent. And the very making of the distress is 
considered as a legal demand. It is however in such cases . 
advisable to make a demand, although not absolutely requi- 
site to do so. (b) But if instead of the general words, 
" being lawfully demanded/* (which are satisfied by the 
very distress itself ) the reservation be such as to require a 
special demand ; as if the clause were, that if the rent were 
behind, it should be demanded at a particular place, not on 
the land ; or be demanded of the person of the tenant ; then 
it seems a special demand would be necessary to support a 
distress, (c) 

When a demand of rent is necessary, it must be made by 
the landlord himself, or his immediate agent ; for an agent 
cannot delegate his authority to a third person. (e/) 

{a) Kind v. Am'mery, Hutt. C3. Flowd. 69. Vide contra, Kipd t;. 

{b) Bac. Abr. Coadit. O. 2. Arnmerj, Hutt. 23. at Borroughe** 

{€) Browae v, Dunnery, Hob. case, 4 Co. 72, 73. 
Rep. 208. Kidwelly v. Brands {d) Pim v. GreTille, 6 Bsp. 05. 
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Chap. V. If there be a rent so specially reserved, together with a 
nomine pcencBy payable at different times, a separate demand 
for each must be made at such respective times, {d) And 
even if there be a general reservation of the rent, and a 
nomine pcence^ it should seem that the rent ought to be 
demanded to create a forfeiture of the penalty, although 
without such demand the distress may be good for the 
rent, {e) 

When a rent is reserved payable on a particular day, it is 
the duty of the tenant, to be on the land on that day ready to 
pay the rent, and he must be on the land at such a con- 
venient hour before sunset, as to enable the landlord to 
count the money ; and he must also remain there until the 
last moment when the rent could be paid, {f) If the land- 
lord is not there to receive the rent, still as it continues to 
be due, his remedy by distress is not gone, but he should 
demand the rent upon the land before he distrains^ al- 
though in strictness it seems that the distress itself is a 
sufficient demand. (^) If however the tenant tender the rent, 
on or after the day when it becomes due, to his landlord per- 
sonally, the landlord cannot afterwards distrain without de- 
manding the rent from the tenant in person^ and also upon 
the land; for the tenant is not bound to seek the person of 
his landlord, or to pay the rent off the land. (Ji) 

It may be observed that these rules with respect to the 
demand, seem to apply equally to the cases of rent-service, 
or rent-charge, although the latter may be in the bands of 
an assignee, (i) 

But in all cases of a distress for rent, if the tenant do, 
upon the land, tender the arrears of rent due, a distress 
cannot afterwards be made (j) without a subsequent demand 

• 

(d) Brown v. Dunnery, Hob. mond, 639, 641. Fox v. Vanghan, 

SOS. Kidwelly V. Brand, Plowd. 69. Hetley, 86. Maund's Case, 7 Co. 

{e) Howell v. Samback, Hob. 114. Co. Litt. 202 a. 

133. (A) Baker v. Spain, Hob. 8. 

if) Tinckler t>. Prentice, 4 F. N. B. 69. g. n. a. 

Taunt. 549. (t) Maund's Case, 7 Rep. 1 14. 

(g) Cranley v. Kingswell, Hob. (J) Six Carpenters Case, 8 Rep. 

207. Home v. LeWin, Lord Ray- 147. 2 Inst 107. 
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and refusal., (k) And if the tender be made after the dis- Chap. V. 
tress before it is impounded^ the landlord cannot lawfully 
detain it. (I) In order therefore to give the tenant an op- 
portunity of preventing the distress^ by a tender of the rent^ 
it is held that a distress cannot be made in the night-time, 
either for a iient-service or rent-charge, (m) And where the 
rent is of a particular kind, as that of the render of a rose, a 
distress for it cannot be made until the season when the 
roses are blown, for before that time it cannot be considered 
as due. (nj For the period at which the rent may be con- 
sidered as due, and a distress be made for it, depends upon 
the nature of the contract : and therefore where, by the cus- 
tom of the country, half a year's rent becomes due upon the 
tenant's entry on the land, a distress may be made for it im- 
mediately, (oj 

As rent is not strictly payable until the last minute of the Rent when 
natural day, a distress cannot be made before the next day, ^"^* 
for until that time, it is not absolutely due. (pj 

It is not however sufficient to authorise a distress, that 
the rent for which it is made, should be due for as we have 
seen, fqj it is also necessary that a privity of estate should 
subsist between the person distraining and the tenant. So 
that in many cases, if the landlord or lessor has parted with 
his reversion in the premises demised, or done any other act, 
which destroys the privity of estate between himself and the 
tenant, his remedy of distress is gone. 

Upon this principle, it was held at the common law, that Distress 
for rent reserved upon a lease, the lessor could not distrain ratioD^o?* 
after the determination of the term; for thereby the privity JJ® n*^^** 
of estate was destroyed : (rj and therefore, for rent due on mon iL«w. 

(k) Craoley v. Kingswell, Hob. (p) Duppa v, Mayo, 1 Saund. 

207. 887. Harg. n. (6) on Co. Litt. 

(/) Six Carpenter's case, 8 Co. 147. 47. b. 

8 Inst. 107. (q) Ante. p. S5, 

(fw) Co. Litt. 142. a. (r) Pennant's Case, 3 Rep. 64. 

(n) Litt Sect. 129. Bro. Distr. pi. 74. Co. Litt 47. b. 

{o) Buckley v. Taylor, 2 T. R. IS. Hen. 4. 31. It is said in an 

600. And see Macleish v. Tate, anonymous case in Keilw. p. 96. 

Cowp. 784. that it was clearly held by the 
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Cha». v. the last day of the term, the lessor could not distram beeause 
the term was ended, (s) 

This rule extended to a rent-charge also and to its nomine 
ptencB ; (t) but if a man leased for life, reserving rent, and 
then granted to another and his heirs this rent, with a 
power of distress, and afterwards the lessee for Kfe died, 
yet the grantee could distrain for the arrears, (u) 

Under sta- This rule of the common law was productive of great in* 

tute 3 Ann. . t,.,. .ii,t oa 

c. 14. jury; to remedy which it was provided by the stat. o Anne, 
c. 14. s. 6 & 7 that any persons having rent in arrear upon 
any lease for lives, years or at will, ended or determined; 
may after the determination of such lease, distrain for the 
arrears, as they might have done if the lease had not been 
ended : provided, that such distress be made^ within six cal- 
endar months after the determination of the lease, and during 
the continuance of the landlord's title'or interest, and the 
possession of the tenant, from whom such arrears are due. 

This statute is not confined to a tortious holding over ; nor 
to a holding over of the whole of the premises : and there- 
fore, where the tenant held over a part by consent, it 
was held that the landlord might distrain upon that tort 
for arrears of rent due for the whole. Y«{^ 

It has also been held, that the possession of the tenant 
under this statute, is not limited 'to the personal possession 



whole Court of Common Pleas, 
that if a mao makes a lease for 
one year rendering a certain rent, 
and after the year has passed the 
termor holds over, he may be dis- 
trained upon for the rent, not- 
withstanding the year has passed. 
As it was about this period of our 
history, that tenancies from year 
to year, as they now exist, first 
began to be acknowledged, it is 
not improbable that this decision 
had reference to a holding of that 
nature, and remains one of the 
first cases upon record in which 
bat species of holding was recog- 



nized. It is difficult upoB any 
other ground to discover the prin- 
ciple of the decision. It is up* 
posed to every older authority, 
and is directly at variance with the 
slat, of Anne, and it seems to have 
excited the surprise of the Re- 
porter himself, who refers to pre- 
vious authorities, all of which 
however relate to leases for years. 

(*) Co. Litt. 47. b. Dal is. Rep. 
13.. 

(0 Tutter r. Fryer, Winch. 7. 

{u) Da I is. Rep. 42. 

(t;)Nuttall tr. SUuntoa, 4. B.j^C. 
51. 
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of tbe tenant himself, but that the possession of his adminis- Cha#. V. 
tratrix is eqrally within the act : and consequently the laud- 
lord may within the period prescribed, distrain upon her foe 
the arrears due before and since the death of the intes- 
tate, (x) 

Where a tenant is entitled to an off-going crop, the te« 
nancy continues as to that part of the land upon which the 
crop is growing, notwithstanding the determination of tlie 
term ; and consequently the landlord may distrain upon such 
crop, for the rent of the out*going tenant, without reference 
to the Stat, of Anne, and although the tenant shall have 
quitted possession of the £arm.(y) And this right will con-* 
tinue, although the crop be gathered and placed in a barn 
npoa the form, until the expiration of the time allowed by 
the custom of the country, for the out-going tenant to get in 
and dispose of his off-going crop ; (s) and it should seem also^ 
as the rights of the landlord cannot be affected by any agree** 
ment between the in-coming and out-going tenants^ that 
such right of distress for the old rent will continue during 
the whole of the above period, although tbe in-ccHning tenant 
may hare bai^ained for and paid the value of the crops. 

Tbe second section of the same statute enacts, that if the Distress on 
lessee, wliether for lives, years, at wili or otherwise, shall fraudulent- 
fraudulently or clandestinely carry off his goods, from the J.^.'^^™°^' 
premises demised, in order to prevent the landlord's distress; 
the landlord may, within five days afterwards, distrain them 
as if they had still continued on the premises; provided, 
they be not sold within that time for a valuable consideration 
and without notice. And this term of five days is further 
extended by the stat. 11 Geo. 2. c. 19. to thirty days; and 
both the tenant so offending, and his abettors, are made 
liable to pay to the landlord, double the value of the goods 
so fraudulently conveyed away, (a) 

(jt) Braithwaite v. Cooksey, 1 (z) Lewis v. Harris, 1 H. Bl. 7. 

H. Bi. 4S5. tfi notes. Vide Davis v. Coimop, 

(|r) Beavan v. Ddahoy, 1 H. Bl. I Price, 53. 

5. BorastoQ v. Green, IS East (a) Vide post. chap. 6. as to the 

71, 81. place in which the goods so re* 
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Chap. V. As various distresses are vexatious to the tenant^ a 
^'^^'^^^ landlord cannot, if there be a sufficient distress upon the 
M5tCTf?di8- premises, divide an entire rent into parts, and distrain first 
tresses for for ^ parcel, and afterwards for the residue of the sarnie 

the same * . , m i x tj? i_ 

rent. rent ; but such second distress will be illegal, (o) If how- 

ever he distrain for the entire rent, but by mistake in the 
value of the goods distrained, take an insufficient distress, 
it seems that a second distress for such deficiency wiU be 
lawful ; although there was sufficient goods on the premises 
to have answered the whole demand at the time of the first 
taking, (c) It is clear he may take such second distress, 
upon goods subsequently coming on the premises, if in the 
first instance he distrain all the goods then thereon, -and for 
the entire rent, and the goods do not cover the amount of 
the rent ; and it may be questioned whether he has not such 
right to distrain a second time, if he at first distrain only 
for parcel of the rent, provided the parcel so distrained for 
be equal in amount to the value of the goods then upon 
the premises, but this point is doubtful, {d) 

In the Stat. IJ Car. 2. c. 7* passed for the protection of 
landlords, in cases where after a distress has been replevied, 
the tenant has become nonsuit, or has had judgment given 
against him by demurrer, by simplifjdng the mode of pro- 
ceeding in such cases in manner there pointed out, an 
express provision is made for enabling landlords in all 
cases within that statute, to take a second distress, if the 
cattle (e) originally distrained, shall not be found of fiill 
value to answer the arrears due. (e) 

Where different portions of rent become due at different 
times, several distresses may be made for them, even though 
all the portions be due before the first distress, and that dis- 
tress be made for the portion of rent which last accrued. (/) 

moved may be taken; and post. (e) 17 Car. 2. c. 7. s. 3. all the 

i(;hap. 12. for the manner of pro- sections of the statute speak of 

ceeding in making such distress. goods or cattle distrained, except 

(b) Wallis V. Sayille, 2 Lutw. the third, which is confined to 

15S6. cattle only. 

. (c) Hutchings v. Chambers, 1 (/) Per Browne, J. Moore*s 

Burr. 579, 589. Rep. 7. Palmer v. Strange, 1 Lev. 

(d) Anon.Cro. Eliz.13. Moorel7. 43. S. C. 1 Sid. 44. 
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CHAPTER VI. 

In what Place a Distress for Rent may be made. 

As the remedy of distress was considered^ at the common 
law, to "be particularly connected with the land, it was ge- 
nerally restricted, either to the land out of which the rent 
issued, or at least to the seigniory of the lord to whom the 
rent was due. 

This restriction did not however extend to the king, who Distress by 
is by his prerogative entitled to distrain for rent on all the 
lands of his tenant, and in some cases, even of an under- 
tenant : and is also entitled to take a distress in the high- 
way ; (a) because every highway is the seigniory of the 
king. And in some cases, the grantees of the crown have 
the same privilege as the king himself. 

By the ancient common law it was always held, that a lord Distress 
could not distrain for a rent or service out of his fee or j "^^.^ f^^^ 
seigniory ; (i) for otherwise, the distress must have been °!^ }^J^^ 
considered, not as belonging to the land, but following the 
person of the tenant ; from which this inconvenience would 
have followed, that the tenant might have been distrained in 
one manor, for the rent or service which he owed in another, 
and to a diiferent lord. This restriction of the distress to 
the seigniory, did not however, of course, apply to the case 
of a rent-charge; (i) for that necessarily carried the distress 
to the land, on which it was charged ; and the rent was due 
to the grantee, not in respect of a seigniory, but of the 
grant : and the distress thus ensuing the nature of the grant, 
if the rent were granted out of one manor with a clause of 

{a) 2 Inst. 131. (b) S Inst. 131. 
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Chap^VI. distress in another^ the distress might be made on the lat- 
ter, (i) The king's highway was also by the ancient com- 
mon law^ considered as a place privileged from distress. 
The lords however frequently took upon themselves to make 
such distresses as were forbidden by the common law ; to 
prevent which, the statute of Marlebridge, in affirmance of 
the ancient common law, enacted, that no man should, for 
any manner of cause, take distresses out of his fee, nor in 
the king's highway, or common street ; but only the king, 
or his officers having authority to do the same. (Ar) 

A distress in the highway is therefore unlawful, although 
the highway itself be within the seigniory or fee of the 
lord who makes the distress. (/) But this rule is confined 
to the first taking of the distress ; for if the lord coming to 
distrain, see the beasts within his fee, and before he can dis- 
train them they are chased into the highway, he may dis- 
train them therein, (rn) 

The restriction of distraining within the fee of the lord, 
is also confined to the first making of the distress. For, if 
the lord come to distrain cattle which he sees within his 
fee, and the tenant or any other person, in order to pre- 
vent the lord from making the distress, drive the cattle 
into some other place out of his fee ; the lord may make 
fresh pursuit after the cattle, and distrain them. But if the 
lord have no view of the cattle whilst on his fee, although 
the tenaqt drive them off purposely to prevent a distress ; or 
if the cattle themselves, after the view, go out of the fee j 
or if the tenant, or any other person, after the view, re- 
move them for any other purpose than that of preventing 
a distress, the lord cannot distrain them ; and if he do, the 
tenant may make rescue, (n) 

The principle established, both by the common law and 
the statute of Marlebridge, is, that the distress shall fol- 
low the rent : and consequently be confined to the land^ out 
of which it issues. Therefore, if two pieces of land be let 
by two seperate demises, although both be contained in one 

(i) Bro. Abr. Charge, pi. 17. ri) Co. Litt. 160 b. 

(k) Stat. Marlebr. c. 15. And (m) 2lnslit. 132. 

see post. Chap. IS. (n) Co. Litt. 161a. 
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lease, a joint distress cannot be made for them : for tills Chap, Vt 
mmld be to make the rent of one issue out of the other : (o) 
bot^ where lands lying in different counties are let tc^ther 
by one demise, at an entire rent, and it does not appear that 
the lands are seperate from each other; it shall be in-* 
fe^Mled that they are contiguous, and one distress may be 
made for the whole rent, (p) And where a rent is charged 
apoti land, which is afterwards held by several tenants, the ' 
grantee may distrain for the whole, upon the land of any one 
of them ; because the entire rent issues out of every part of 
Ihe land. (9) But if a man seised of an advowson, make a 
lease thereof rendering rent; or if he demise a manor to which 
an advowson is appendant, yet he cannot distrain upon the 
gidbe ; for in this case, the rent issues out of the advow- 
son, or out of the manor ; but not out of the glebe, in which 
the lessor had no estate. (9) 

Upon any part of the land, out of which the rent issues, a Distress on 

,, , 1 . , ^ . ^ the land out 

distress may be made, either for a rent-service or rent- of which 
charge, (r) And if there be a house on the land, a distress gugg]^®"***" 
may be made in the house, if the outer door be open ;(«) or if 
the window be open, a distress may be taken out at it. (9) And 
if the outer door be open, an inner door may be broke open 
for the purpose of taking a distress, (t) But the lessor can- 
not enter a house to distrain, if the door be not open, nor 
even a bam, («) nor throw down any gate or inclosure to 
get at a distress, (jt) 

But he may make an aperture in a partition belonging to 
himself and in his own occupation, and so enter the pre- 
mises and (j/) distrain ; and if a distress be once lawfully 
made, and the distrainor be afterwards forcibly expelled, 
he may it seems, with the assistance of a peace officer break 
open the outer door, in order to renew the distress, (s) 

(0) R^ge« V, Birkmire, Rep. (0 AnoaymoHS, Cow*. 17. 

temp, tlavdnr. 645. S. C. Stra. Browning 0. Ikinii, Rep. temp. 

1O40. Hardw. 168. 

{p) Wftlker V. Rumbal, Ld. (w) Vin. Abr. Distr. £. 2. 

Rajm. 55. S. C. 12 Mod. T6. {x) Co. Litt 161 a. 

(q) 1 Roll. Abr. 671. (y) Gould ». Bradlock, 4 Taunt. 

(r) Com. Dig. Distr. A. S. 66S. 

(«) Vide Scmayne'9 Case, 5 Co. (a) Farncomhe r. Pinch, Esp. 

91. Ni. Pri. 382. M.S. 
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Chap. VI. In a recent case it has been held by the Court of Com- 
mon Pleas, (2) that a barge attached by a rope to a wharf, 
on the river Thames, may be distrained for rent arrear in 
respect of such wharf and premises adjoining. It is said 
by Lord C. J. Best in his judgment, that the short ground of 
the decision is, that the premises would be useless without 
the privilege of attaching barges ; and that if so the privilege 
forms part of the subject of demise. Park, J., observes, that 
all the trade of London would be at end if the law were 
otherwise ; for that goods could not be landed if the owners 
of wharfs had not an exclusive right to attach vessels to 
their wharfs. And Burrough, J., states, that the abuttal in 
the lease (viz. to the north on the river Thames) did not 
decide the case, for that there might be evidence to shew 
the enjoyment of a right beyond. 

By the statute 8 Ann. c. 14. s. 8., landlords are enabled 
to take as a distress for rent, any cattle or stock belonging 
to their tenants, feeding upon any common appendant, or 
appurtenant to the premises demised. 

In case the tenant's goods be clandestinely removed off 
the demised premises, in order to prevent a distress ; we 
have, already seen, that by the 2nd section of the stat. 8 
Anne, c. 14. the person to whom the rent is in arrear is au- 
thoriied to follow and distrain them within five days after 
such removal ; which time is extended by the stat. 11 Geo. 
2. c. 19., by the first and second section of which it is pro- 
vided, that in case the tenant shall so remove his goods, the 
landlord may, within thirty days after such removal, take 
and seize them wherever they shall be found, as a distress 
for the rent ; unless before that time bona fide sold to a pur- 
chaser. And by the 7th section of the same statute it is 



Distress of 
Goods 
clandes- 
tinely re- 
mored. 



(2) Buszard v. Capel, 4 BiDg. 
137. The plaintiff in this action 
being nonsuited, commenced a se- 
cond action in the Court of King*s 
Bench, and on the trial of that 
cause it was specially found, that 
no interest in the soil of the river 
Thames passed by the demise $ but 
that an exclusive privilege of 



mooring barges against the demised 
premises did pass. Whether such 
privilege passing to the lessee 
confers on the lessor a power of 
distress, where he has no interest 
in the soil, will shortly be so- 
lemnly argued on the special ver- 
dict before the Judges of the 
above Court. 
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enacted^ that where any goods fraudulently or clandestinely Cmap.^i. 

carried away by any tenant or lessee, or their servant, agent, 

or other person aiding therein, shall be put in any house or 

other place, locked up or otherwise secured, so as to prevent 

such goods from being distrained for rent ; the landlord or 

lessor, or his bailiff, may in the day time, with the assistance 

of the constable or other peace officer of the hundred, parish, 

or place, and in case of a d\^lling house, oath being also 

first made before some justice of the peace, of a reasonable 

ground to suspect that such goods are therein : break open 

and enter into such house or place, and take and seize such 

goods for the arrears of rent ; as he or they might have done 

by virtue of that or any other former act, if such goods had 

been put in any open field or place. 

By the words of the statute, the goods must be fraudu- 
lently or clandestinely removed, and for the purpose of " pre- 
venting the landlord from distraining the same for arrears of 
rent reserved, due or made payable." In the case of Watson 
V. Main, (a) it was ruled by Eyre, C. J., that in order to 
bring the case within this statute, the removal must be after 
the rent became due ; but in a subsequent case, \b) where 
the goods were removed on the night of September 28th, 
the rent becoming due on the following day, Lord Ellen- 
borough, C. J. expressed considerable doubt upon the point, 
saying, ^* where goods are fraudulently removed from the 
premises in the night, to prevent the landlord from distrain- 
ing upon them for arrears of rent to become due the next 
morning, the case certainly comes within the mischief in- 
tended to be remedied by 2 Geo. 2. c. 19., and there is some 
ground to contend that it comes within the provisions of the 

statute." 

Whether the removal be fraudulent or clandestine, is 
a question for the jury j and in a case where the tenant 
having become bankrupt, the assignees, (after having elected 
to become tenants of the demised premises, by ordering the 
cows to be mUked thereon) had the cows driven off very 

r 

(«) Watoon I.. Main, S E.p. 15. (») Fiirneaux v. Fotherby, 4 

Camp. 136. 

H 
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e/^ia tibe mpmii^g, Ux tb^ ^gcjd^risaaM tlial the pMtate 
wa^ bare^ the jury found aucU rcfnipvi^. to b^ for tbe puvpoae 
of avoiding a disti^eflft f^r r^ent t)^<^ itt affir«ar» aA4 tfaerfifofe 
fraudulent, (c) 

Ti^ atalmte appliea tp^ the gooda of tfae. t^piapt. only ; (<^) 
and the pem^ty iaflipted by tb^ 7tb fiection on p^rapna aar. 
Biating. tenants in such fcaudul^n^j reiaioval> do^fljaucit extend 
tp a qceditoir of ; the^ tenant, wbp with the teqanfa aaaeat 
takes his goods, andremoves thein from the pcewsea for tht^ 
purppsq of satisfying, a bondjide, debt.; althfiii^ he. so takes, 
ppssiss^if^ knowing th« teoa^t to be in dtslressed. cificum- 
siances, and under an apprehension that, tint. lai^k>vd will 
distrain- («) 

(#) Welch r. Myers, 4 Camp. & S. 38* 
96a. (e} Back v. Meats, 5 M. ft S. 

(d) ThflrnUMi ti. Adams^ 5 M* 900, 
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CHAPTER VIL 

Of a Dt8 frets for Services, Suit, Reliefs^ and Customs. 

toe^f^e '^^'^**' *9 perhaps, no part of the. law r^pecting the sub- 
Ancient je^.t;9Lof a ^stress, wbAch has undergone a mpre consito^-: 
abte change^ than that which relates to the services due 
from thfi tenant to. hi& lordL Under the ai^cient syste;i^ of 
Eyigtifiih. tenures, these secvioea and their sevetral i^cideuts 
were as numcroii^ as they were oppressive. Tp.this.priQjQi^ 
pal of them, namely, tenure by knight-service and g;^;^. 
s^qeaivtgr, not only homage and. fealty were inddg^t^ but 
aho.aids, reliefi^ primer seisin, wardal4i)ft^ macriag0» fiii^s. 
for diena|ion and e^cheat^ Eoc the^ greater pact of th^P^ 
the lord was entitled eiAer to seize for a focfeitujoe^ or. to 
make, a distress : and our early writera on the law (4 diftr 
tresses abound with enquiries into the various cases in 
which the lord was entitled to distrain for the subtraction of 
Us tenant's services. 
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TfaoBe enqntriMy howtYer^ wexe gradual! j rendered kas Ch*p. vii. 
nameroua and important by tiie operaiion of the statute of 
quim empiores temwum,{a) and the statutes de prrBrogativa- ^l^^^^ 
regis ;(b) which prevented tba mesne lord, and tenants w ^^^^* 
capite, from making subinfieudations of tbtir lands. This- 
necessarily limited the number and variety of legal services ; 
but so many still remained dufi to the crown and to the lords: 
of ancient seigniories, that the consideration of them formed* 
a very important part of the law both of tenures and of dis- 
tress, until the reign of King Charles the Second ; wh«^, 
by a single akalaite,(o) all the military tenures were entirdy 
aboUj»bed, and converted into free and comcm socage. 

By that statute it was enacted, that the court of wards By the 
and liveries, and all wardships^ liveries, primer seisins, and Car. 2. c. 

24 

ousterlemains, values and forfeitures of marrii^es should be 
taken away and discharged. And that all fines for aliena- 
tions, seizures, and pardons for alienations, tenures by ho- 
nu^, and all charges incident to, or arising by reason of 
wardship, livery, primer seisin, or ousterlem^, or tenure by 
knight's service, escuage, and also aids for marrying the 
lord's daughter, and knighting his son, and all other charges 
incident thereunto, should be likewise taken away and dis- 
charged* And that all tenures by knight's service in cnpite, 
at otherwise, and by socage in capiie, and the fruits and 
consequences thereof, should be taken away and discharged; 
and all tenmres of. the king, or any other persons, be turned 
into free and common socage :(d) provided, that the act 
should not take away any rents certain, heriots, or suits of 
cpurt belonging to any tenure taken away or altered there- 
byj or other services incident or belonging to common do-r 
cage, or the fealty and: distresses incident thereunto. And 
that au^h relief should be paid in respect of such rents, as is 
piM m the case of the death, of the tenant in common, ao* 

(a) 18 E4w* 1. statute d^cesds into particulars 

(ft) 17 Ed. 2 c. 6. I Ed. S. St. «. with a reduudancy of words. In- 

c. 12. and 84 Ed. S. c. 15. deed Its redundancy is so great, as 

(<?) 12 Car. 2 c. 24. almost to obscure the sense of 

(d) Mr. Hargrave, note (I) on some of iU claniei. 
Co. Litt. 86 a. observes, thai tl^is 

H2 
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Chap. VII. cage. And that it ghould not take away tenures in Frankal- 
moign^ or subject them to any other or greater services than 
they then were, nor alter or change any tenure by copy of 
court roll, or any services incident thereunto. Nor take 
away the honorary service of grand serjeanty. 

The effect of this statute is therefore to reduce all free- 
hold tenures, except tenure in Frankalmoign and by grand 
serjeanty, to tenure by free and common socage; but to 
preserve copyhold tenures, and their several incidents unim- 
paired. The tenures in Frankalmoign and by grand ser- 
jeanty have however since the statute become obsolete, and 
it will therefore only be necessary to enquire into the nature 
of those services which are still incident to free and common 
socage, and to copyhold tenures. 
Of Tenure Tenure in socage was formerly of two kinds, villein so- 
in Socage, ^.^gg j^j fj.gp socage. The former consisted of services that 
were certain, but of a base kind ; the latter, of such as were 
both certain and honourable : and it is to this latter tenure 
of free and common socage, that the ancient military te- 
nures are reduced by the statute, (e) But the nature even of 
the tenure by free and common socage is in some degree 
changed; for lands in socage might formerly be held J)y 
homage and various other services which are taken away by 
the statute of Charles II. And as socage tenure itself is 
thereby reduced to. that single species of it which is deno- 
minated free and common socage, in contradistinction to the 
villien socage, which consisted of baser services ; all those 
predial services which formerly belonged to the latter te- 
nure, are consequently taken away by the statute. So that, 
perhaps at this day, fealty, heriots, and suit of court, are 
the only services which can belong to socage tenure : the 
effect of the statute being not only to abolish all the other 
incidents of this tenure which then existed, but, also to pre- 
vent the future reservation of any of those services which 
were taken away by the statute itself : for by the 4th sec- 
tion it expressly enacts, that tenures created by future 
grants, even of the king, shall be deemed to be free and 
common socage only. 

(e) 9 Bl. Comm. 61, 79, 81. 
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The fealty- of socage tenure, and the distress incident to it. Chap. Vii. 
are however expressly preserved by the 6th section ; and ^ ^- « , 
fealty a distress is not only incident of conunon right, but 
absolutely inseparable from it, (jg) unless by the act of 
law. (A) And the fealty itself is inseparable from the rever- 
sion. (^) 

Fealty is said to be incident to all manner of tenures, 
except tenure in Frankalmoign, and tenancy at will, unless 
of copyhold lands. So that if a man make a lease for life, 
or for years, without reserving any rent, the lessor having 
the reversion, the lessee shall do fealty to him \ (t) for 
otherwise there would be no evidence of the tenure, (Ar) 

But although fealty be thus incident to freehold, as well 
as copyhold tenure; the great revolution that has been 
effected by the abolition of the ancient military services, has 
rendered fealty nearly obsolete, except for copyhold lands : 
and even for them, it is generally respited on the admission 
of the tenant, there being sufficient evidence of the tenancy, 
in the entries on the court rolls of the manor. (/) The oath 
of fealty must however still be taken, if required, by the 
tenant in person, although she be a feme covert, but it 
cannot be demanded of an infant tenant, for his nonage 
incapacitates him from taking the oath of fealty. (/) 

The service of fealty generally ensues the nature of the 
tenant's estate. So that, among coparceners, the eldest 
only shall do fealty for herself and sisters : but it seems that 
joint-tenants shall do fealty jointly. Tenants in common, 
having several estates, must of course do for them several 
services, (wi) 

A second incident of tenure, preserved by the statute of ^ Hcriou. 
12 Car. 2. is that of heriots. Of which. Lord Gilbert says, 
that ^^ it is now the best beast of the tenant ; but anciently 
'^ was taken out of the miliiicB apparatus* It was a device 
" first introduced to keep a conquered nation in subjection, 
" and to support the public strength and military furniture 

(g) Co. Litt. 161 b. (*) Id. Sect. ISO. 

(h) Id. 153 a. (/) WaCk. on Copyh. 1,«65. 

(0 Lilt. Sect. 131, 1 St. (m) Co. Litl. «7 a. b. 
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" df the kingdom^ by taking, on the death of thetaiant, his 
^^ best ■armour. Hence it became jpaa*t of the 'sermes cBtish^ 
^^ from tiie tenure, and therefore, %D>be distradned ^taas dther 
" services. This as the militaiy /service decttmed, iwis 
^^ turned into scxmething of privaite profit tto itbe lord, Tind 
*' instead of the militice apparatus^ he took the besft hjoree, 
*^ <«, or cow ; and the same remedy was continued, as 
** where the heriot was paid in theiahilimentsjirf wwr/'(o) 
Heraots may however -consist jof other things besides the 
cattle of the tenant, for any pcxsonal chattd,.as a jepivel or 
piecie of plate, may be due to the iosdifor aheidfxt, acoordmg 
to the nature of the reservation. (^) 

Herbts Are of two kinds, heriot-service ^and lieriot- 
custom. The former is due only in respect /of a pfarticidar 
reservation, the latter is due to the lord % virtue of an 
immeqiorial eustom estabU^Uiedm a n^aoor or other peculiar 
franchise ; and does not require any reservation to support 
the loiid's daim to it. Both ihe heriot-service and beriot- 
custom may belong equally to freeiuaU <ar cop^dd tenuie ; 
l»it pur inquiries wijl be confined to herixjtHaervice alone ; 
for iieriot-^nistow, although it may be seized, cannot be dis- 
tr^ned for : {q) so that even a prescription to distrain for it, 
if it be eloigned, is bad-(r) 

Heriot-service, is ih^i heriot whidi is never Am without 
special reservajtion : («) and H was anciently fedd, that such 
» reservalion could be i»ade only on tiae death of a tenant in 
fee-simple. (/) B«t this rule perhaps applied only to a 
t^ure created ^fom the ^atute of Quia ^tptores Term- 





(o) Gilb. Distr. 9, 10. 

ip) 2 Bl. Comtn. 44«. 

(q) Bro. Abr. Hariot, pi. «, 6, 7. 
2 lost. 132. Osdiham «. Smith, 
Cro. Eliz. 590. Hungerford v. 
HavUand, Latch. 38. S. C. 3 
Bulst. 325. 

(r) Bro. Abr. Hariot, pi. 9, It 
is indeed repeatefJlj said ia the 
books, that herioj^-ciistpqLcaii ne- 
ver ht diftrained fprj btft it 



should seem, that 9 distress for it 
would be good, if there were 
also a custom for making the dis- 
tress. See what fetl from Lord 
Hardwicke in Jlogera p, BirKinire, 
Rep. temp. Hard, p. 247. And 
from Crew, C. J., in Hungerford 
r. Haviland, 3 Bulstr. 325. 

(*) Co. Copyh. 24. 

(t) Bro. Abr. Hariot, pL 5. 
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ni^;(u) far klfeer that Bttttutfe it Iknis delfirly M]iet#f8^ ; It •CfcA^. Vh. 
%eifig observed by Lord CMe, tlittt iKlribtfa ^rtere sekhffn 
reserved upon a less estate than an estate of inberitatice. {x) 
AjmI it has 'Stnce been held, that a heriot may be reserved on 
"a leatfe fdt fives, or for yean determinable on Hres, and a 
^ist^es8 %e made for it in respect of tSie reversion: bat it 
^eefmb thlit it shoald be so reserved as to become dtre befoVe 
the expiration of the kase, lor then flie privity between Ihe 
lessor and lessee is determined, (y) If it be reserved on a 
g^ftmt in fee made since the statute of Xiitia etnipiinres 2b*ra- 
tUm, i% cannot be considered 'aft a service, became no i^- 
vice cah be crealled since that Statute iipon e^icfa a graiit, btrt 
ft is hdiA to be in natnre of ^ rent, and as ^uch to be re>cf6- 
vet^ by action or distress, but not by seizure. («) 

I have already observed, that for heriot-cuStoni the Ibrd 
may fleize, but cannot distrain ; ailrd for heHot-service, it 
^ras formerly held, that he might distrain, but c^ould not 
'sei^e. (a) It is however now determined, that for heriot- 
iderviee, the lord may distrain, or sei^e at his election. (£) 
But Hie latter remedy can be resorted to, only in thosib 
tkses in which the heriot can properly be consid:6red as a 
MrVice, ivUiher than a rent ; and therefore does not, as W^ 
have before seen, apply to any lieServatioh ttpoft a grant \a 
fte since tlie statote of Quta ^mptores Terrarvm: biii 
wher<e the service is more ancient than the statute, it miiy ot 
course be seized'. As howevt^ the remedy of seizute doei 
not immediately belong to our present inquiry, I shall only 
observe upon it, that on the death of the tenant, the he- 
riot vests immediately in the lord, who may therefore sd2* 
it as his own property wherever it is to be found, even in the 
hands of a vendee ; unless it wtere sold in market-bvert : btit 

(ii) Wms. note (1) on Lanyon (a) 8 Heny. 7, 10. Bro. ttariot 

V. Carne, S Saund. 168 a. 7. 

(x) Co. Copyh. p. 84. (ft) Woodland v. Mantel, Plowd. 

(y) Osborne v. Store, 9 Lutw. 96 a. Ut^vt v. BraadwvMMi, Cro, 

1368. Car. «§0. Peter «. KnoM, €ro. 

(s) Edwards v. Mosely, WiUes, Eliz. 38. Odiham «. Smith, Id. 

Rtp. 198. MO. 
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Chap. VII. he can seize the beast of no one but the tenant, and there- 
fore cannot take one belonging even to an assignee of the 
lease, (c?). 

In some manors there is a custom for the commutation of 
the heriot into a sum of money ; (e) but as this must be 
considered to be a heriot-custom, it is not distrainable. If 
however a sum of money be reserved in lieu of heriot- 
service, then it becomes a rent, and may be distrsdned for 
accordingly. (/) 

As heriot-service is. due only upon reservation, it depends 
wholly on the nature of the contract, and may be reserved 
on any event, or at any period. There are however some 
general rules which belong to such reservations. Thus 
where the heriot was reserved on the death of a tenant, if 
the tenant were disseised of freehold lands, the heriot would 
still be due on his death, and not on that of the disseisor, 
unless a descent were cast which tolled the entry of the 
lord : and then it would be due on the death of such dis- 
seisor, or his heir. And in copyhold lands, which do not 
admit of disseisin, if the surrenderor die before the admis- 
sion of the surrenderee, it will be payable on the death of 
the former, because he dies tenant to the lord, {g) So, if 
the tenant be a female, and marry, it is due not on the death 
of the husband, but of the wife ; but if she die in her hus- 
band's lifetime, the heriot is lost, for she cannot leave a per- 
sonal chattel, {h) If the husband take as tenant by the 
curtesy, or a woman by free bench, the whole of the copy- 
hold, then heriots are due on their respective deaths as te- 
nants. (/) And as joint-tenants and coparceners make but 
one tenant to the lord, the heriot is not due until the death 
of the survivor ; but among tenants in common who have 
several estates, it is diie on the death of each, {k) And a 
copyhold property, which in the hands of a single owner, 

{d) Com. Dig. Copyhold, K. 147. 
20. [h) Id. 151. and see Shaw t>. 

(<?) Walk. on.Copy holds, 2, 127. Taylor, Hob. 176. 

(/) Lanyon v. Came, gSaund. (i) Walk. 152, 158. 

i65. (k) Id. 147—149. 

ig) Walk, on Copyhold, 2, 146, 
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pays but one heriot^ but pays several if divided amongst se- p^-^^^* 
vera! owners^ shall pay again but one heriot if it become 
united in the person of a single owner. (/) 

As a heriot is due in respect of the tenancy of land^ where 
the legal estate in the lands holden is vested in a trustee, 
the heriot is due on his death, and not on that of the cestui 
que trust, (m) 

Where the heriot is reserved upon alienation, it must of 
course depend upon the description of the alienation of the 
deed : but I agree with a learned writer in thinking, that it 
must generally be taken to mean, such an alienation as not 
only changes the possession, but determines the tenancy : 
and therefore, that where reserved upon a grant in fee of 
freehold lands, it will not be due upon aliening only a por- 
tion of the fee, which does not destroy the original tenancy. 
Although it is otherwise in copyholds, where the alienee 
becomes tenant, not to the alienor, but to the lord, {n) 

Heriot- service, like rent, is incident to the reversion ; and 
therefore, will descend with the reversion to the heir, or 
pass with it to a grantee, (o) Thus, where a lease of part 
of a manor was made to A. and B. for lives, rendering rent, 
and a heriot reserved upon the death of each of the cestui 
que vies; and afterwards the manor was leased for years, 
and the lessor died, it was held, that the heriot should go 
along with the reversion, (or as it should rather be termed 
the possibility of reverter) to the lessee of the manor, (p) 
Where a heriot is reserved upon a lease for years, it does 
not become due unless the lease has taken effect in posses- 
sion 5 and therefore, when reserved upon a second lease, to 
commence after the determination of a former one, before 
which the lessee in the second lease on whose death the 
heriot was payable, died, it was determined by the opinions 
of three justices, that it was not due. (o) 

(/) Garland v. Jekyll, 8 Bing. (o) Lanyon v. Came, S Saund. 

27S. 63. 

(m) Trinity College Cambridge (p) Bishop of Gloucester v. 

V. Browne, 1 Vern. 441. Wood, Winch, 47. S. C, Id. 67. 

(n) See Walk. 156—- 158. 
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i)fiAi».jun. Henot-^emce may^ In some easte, be iaalti{diei) <aiid m 
oAers be extinguidied. For it ib cofisidtered to be like m 
entire rent, as the render of a horge or sword, whet^, if ttfe 
tenant alien ~a paort of the lands detuised, tiie rent sfaaU be 
multiplied, and paid for each part : {t) theiiefel^ if tteM be 
t^ree or foor aUenees of land, held by heriot-'ipertEice, a hetiot 
will be due on the death of each : and after the>tc^ttlit iiM, 
by his ovm. act, mnltiplt^ <jhe services, lie cannot aftet^^rds 
reduce tbetn ; for if he purchase back the piM <if tlie IsiHd 
trbioh he aliened, the mH.tipUed services will ^tfll icoii'- 
tinue. (t) 

But, as the act of liie tenant may mnltiply the servieiMi^ 
BO the act of the lord may extinguish them, tis by Mi liMlty 
of possession ; for *if the lord puitefaase even a pint «f the 
land, liie whole service is thereby extinct. And if the wfa«3k 
land come to the lord by descent^ or by escheat ; there the 
service xvill also be extinct ; because die tenancy is at an 
fend : but if a part of the land -coitie to thie iord, by tive mere 
act of law, it should seem^ that in that case^ the Bervibe 
will remain for the residttek(if) 

if the heriot be not rendered to the lord, or be ^ekngned, 
be may distrain for it, not only the goods of the tenant^ but 
«ven those <rf a stranger^ if within the manor : but he can^ 
not out of the mant^, distrain the goods teven of the tenant 
liim8elf.(«e) 

A distress for heriot^service, like a distress for rent, nmtit 
ht confined to that which is due upon a single reservsEtion. 
And therefore^ if a tenant hold two parcels of land, kijion 
which heriots are severally reserved, although botb reserva- 
tions may be contained in one deed, a jcnnt distress for 
both the heriots could not be supported .(jt) 

When a distress vras made for a heriot, the distrainor was 

(<) Braerton's case, 6 Rep. 1 . (x) See Syliard's case, reported 

Talbofs case, S do. 105. in I Bulslr. 101. as Citefl aad ob- 

(tt) Woodland v. Mantel, Plowd. served upon by Lord Hardwitfce 

96. AusttB t, Bennet, 1 6«alk. in Rogei^ v. Birktmre^ Hep. 

366. Major 1^. Braadw90d, Cro. Temp. Hardw. S47. 
Car. 260. 



Sua-o/r^urt. 107 

entided, at the '0«ni»iMm law, to detain the cMEle 'Or gwods Crap.JTA. 
untUidie heriot was paid^ <Nr the "distfess replevied. And 
now as it should seem^ in tttl ^ases where the heriot js •con- 
ffidered to be a rent^ rather than Bervice, Kbe*dis<npai8, "if not 
replevied, may be -sold under the auAority of %he act of 
2 Wm. and Mary, c S. (s) but ^ere the hmot is propei9y 
8 service, it cannot fall within the operation ct tSfttt «ta- 
iute. 



A third incident of tenure preserved by the statute of Saitof 

Court. 

Charles II, is that of suit ol oonut. This j» of two l&inds, 
namely, auit-real and suit'senice. Hie first is by coounon 
law and of common right, beii^the attendance wbicdi per- 
sons owe to the covrt-leet, or to the jeoonty court, to wkioh 
they are tiidiged ia respect of :their oommomncy witAiin its 
jurisdiction. For this sertice, if neglected, the defEMilter is 
lifthfe lo be pnaished by fine or amerciaffMnt, whicfh may be 
levied by distress. But the eonsUeinftkm of tlhis «pecles of 
^stress belongs to a future part of our enquiry. The odier, 
naxnely, suit service, is that attcndMice wliich is due to the 
court-baron by the freehold tenants of « manor } and to the 
customary court, by its cc^yhoid tenants ; in -order io form 
the jury, or as it is termed, the homage of those courts. 
For the neglect of these services, the lonl is entitled to dis- 
traki on the goods of the tenant who makes de&ult. (jf ) 

To the eourt-baron, which consists of the freeholders of The Court 
the manor, every freehold tenant is bound to do suit. But 
this duty must be shewn, either by the teims of the feoff- 
ment, or by prescription, which is the presumptive evidence 
of it : for otherwise, the tenant cannot be distrained Air his 
suit.(d) Anciently, the freeholder was compellable to do 
this suit in person ; but this was productive of great incon- 
venience, for he might be tenant of different manors, hold- 
ing courts on the same day; (a) and it was therefore enacted, 
by the statute of Merton, that every freeman owing suit to 
the country, trything, hundred and Wapentake, or to the 

(jt) Wms. note <1) on Lanyon v. (») Stat. Marlbr. 59 H. S. c. 9. 

Caroe, 8 Saaad. les a. (a) 3 Instit. 99. 

(^) Anonymous, 8 Salk. SSt. 
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Chap.. VII. court of his lord^ might make his attorney to do those suits 
for him. (6) This authority must be given by power of at- 
torney under sealj to be allowed by the steward of the 
court : and when duly authorized, such attorney may, in ge- 
neral, perform all the suit-serviee of the freeholder in the 
court-baron, except that of sitting there as a juror on the 
homage : (c) which restriction also extends to a female te- 
nant, who may be a freeholder, but cannot sit as a juror in 
the court, {d) If, however, she marry, her husband must 
sit on the homage in her stead. («) 

The statute of Marlebridge, cap. 9. provides for the suit 
that shall be done by some persons holding joint estates ; and 
enacts, that ^^ if any inheritance whereof but one suit is 
^^ due, descend unto many heirs, as unto parceners, whoso 
^^ hath the eldest part of the inheritance, shall do that 
^^ one suit for himself, and his fellows, and the other co- 
^^ heirs shall be contributaries according to their portion, for 
^^ doing such suit. And if many feoffees be seised of an in- 
^^ heritance, whereof but one suit is due, the lord of the fee 
^^ shall have but one suit.^' 

With respect to parceners. Lord Coke observes, that the 
act is to be understood, after partition, for before that time, 
the eldest hath not enitiam partem ; and before partition, no 
contribution can be made. But in the king's case, all the 
coparceners must do suit, as well after partition as before, 
and so must their several feoffees ; for the act extends not 
to the king. And in the case of a common person, if the 
eldest will not do the suit, the lord may distrain the other 
coparceners, {d) If one coparcener make a feoffment of her 
part, or a man be tenant by the curtesy of one part of the 
land, yet one suit shall only be done by the elder copar- 
cener. (/) So if one be a feoffee or tenant by the curtesy of 
the enitia pars, he shall do the suit alone. (cQ But if a 
joint-tenant make a feoffment of his part; his feoffee shall 



(») Stat. 20 H. S. c. 10. id) 9 Inslit. 1 19. 

(c) 2 Inst. 99, 100. S. V. Hunt (e) Watk. on Copyh. 1. p. S7S. 

V. Bourne, 1 Salk. 341. (/) F. N. B. 159. 
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do a several suit by himself, although the other joint^tenants Chap Vll. 
shall do but one suit by the statute of Marlebridge. Tenants 
in common are however bound to do several services and se- 
veral suits, (t) 

The statute of Marlebridge extends only to those cases of 
joint estates, in which the tenant doing the whole suit may 
have contribution from his co-tenants ; and therefore, if one 
holding by suit made several feoffments of different parts of 
the land, by the operation of the statute the lord was en- 
titled to suit only from one of the tenants, and the others 
were bound to make contribution : {k) but if the tenant en- 
feoffed several fersons jointlj^y of different parts of the land, 
in this case no contribution was required, for only one suit 
was due from all the joint feoffees, (k) 

Suit of court may be due not only from the original tenant 
of the land, but also from his widow holding in dower, but 
she cannot be distrained to do such suit for her land^ if the 
heir have sufficient land in the county for the distress. And 
if the tenant in dower be distrained, she may have a writ cle 
exoneratione Seethe. (/) 

Suit of court, like other services, may be extinguished by 
the act of the lord. So that, if the lord purchase any part of 
the land, the whole suit is gone : and so it is, if such part 
come to the lord even by act of law, as by descent, because 
in that case there wants contribution, as much as if it came 
to him by act of the party, (k) 

As the king cannot hold land of a subject, no suit or ser- 
vice can ever be due for land in the hands of the king, or of 
his grantees. And therefore, if t^e king have lands by for- 
feiture, or escheat, and lease them for life, or at will, or 
grant them in tail, the lord cannot distrain the king's lessee 
or grantee. And so it was anciently of the lands of an heir 
in the wardship of the king, whether the lands were in the 
hands of the king, or of his committee. (/) For by the 
seisin of the king, it seems that the services are not 

(0 F. N. B. 1S2. (0 F. N. B. 158, 159. 

(k) Bruerton*s case, 6 Rep. 1* 



Cn^.viu mocdy suqpinMied^, bat deatrojEed: and tbeBefiore^ ifamaa 

^^^^ hold land €kaj?g!3d with suit to the hundred by preacriptioD^ 

and enfeoff th^ king of parcel of the land, Lford Male doubts 

whether the whole suit be not thereby extinguished, (p) 

OftheCus- As the court-baron is comppsed of the freeholders of tiie 

tomary , 

Court. u^sn^Xy SO. is the customary court of the copyhold tenants; 
who upon due notice being given to them of holding the 
eourtj are oUiged* to attend although they may. not be. resi- 
dent within the manor, {q) And a& all the copyholders are 
bound. to attend, a woman copyholder mu^t do. suit, if she be 
side, or a widow : but if under coverture, her husband must 
perform it- for her. So a widow must do suit' for her free- 
benchy and the husband for hiscurt^sy. But it should seem, 
that an infant shall not do suit, for he cannot, do it in per- 
son i and it does not appear th^t he cui perform it by guar- 
diOiU. {r) As- copyholders are not within the statute of Mar- 
lebfidgey. they cannot perform their service by attorney, but 
they may make an essoign as de malo lectin if unable to at^ 
tepd. (*) . 

This suit, like other services, follows the nature of the te- 
nant's estate : and therefore, among coparceners, or joint- 
tenan.ti», one. shall do suit for all; but tenants in common 
shall do several suits for their land, {t) 

The^e is another species of suit-service, which was anci- 
ently very general, and has not yet become obsolete ; which 
is, an obligation on the part of the freehold and customary 
tenants of a manor, to grind their corn at the lord's null. 
For the subtraction of this service, there are two remedies: 
the one^ by the writ of Secta ad Molendinumy the other by 
distress^ This suit i may be claimed either by prescription, 
or tenure : ai^d the^^loi;e, it was^ forn^erly held, that a m^ 
might clftim it by prescription, even from the villeins of a 
strangen (w) A^ in the case of the kii^, it is. said,, that if 
he hol4;a. n^nor even by wardship, witbin xi^hich there iff, a 

(p) F. N. B. 159. note (d). 175. 

(9) Sir John Braunche's Case, I («) l Leon. 104. ut supra. 

Leon. 104. (/) Vide ante. p. 101. 

(r) Watk. Copyh. Vol. «. p. 174, («) F* N, B. ISS. 
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wdXk &H the teMinta are boiuid tiogrittd tlieir omm at it; Cn^p. va., 
aklKHigh not otharwuie boaixd to io so by tesiireor pre*^ 
Kripfti0ii«(4r) Wbere this suit ui due bom tenaat^ it should 
be cUdmed in. fespect of their teaure^ but wbere ckuoied 
from reetants, it must be pvescrilied'for* (y) 

Anckady, it wm uaual- foir oopybolderfl^ as well 9§ finee- 9'^^^?. 
boldita^ to peift^rm rarious corporal services, as plDughing Semcet. 
the. locd'&laad, &e. and such seryices, if belonging to copy- 
hcdditenurei are preserved by that clause of the stat. 12. Car. 
2« which generally exempts copyholds from the operation of 
tibft act* But time has nearly aboUshec^ what in this respect 
the statute has preserved ; for there are now very few ins- 
taibcies of peifiDrming such servicea even {or a^yhold lands. 
Ia some places however, it ia said, that the tenants still as- 
semble with their teams, &c. on certain days which are 
usually called boon, or due days ; but the ceremony ia chiefly 
formal. Where such servicea are still really- due, distress is 
incident ta them, as to other copyhold services, (z) 

Another incident of tenure preserved by the statute 12 Reliefs. 
Car ^4 is that- of relief. For, although the reliefs due upon 
the ancient military tenures, were by that statute abolished, 
toother with the tenures to which they bdonged, yet the 
fiftk clause which exempts from the operation of the act, 
renta certain, beriots and suits of court also provides that 
such reUef shall be paid in respect of those rents as is paid 
oa the death of the tenant in common socage. Upon this 
part of the statute, one of the learned editors of the first ia- 
stitnte, Mr. Hargrave makes the following remarks : '^ From 
'^ this dauae. it seems that there can be no relief out of 
<< lands, which the statute changed into socage^ unlesi^ wbere 
^^4ir qukx sent is also payable; and the reason of thus ex- 
^^peeaaing tjhe act wUl i^pear by considering, that a j^eap-s 
'f rent .i& the relief for lands holden by con^mon socage, and 
^^.conaequenftly^ is never, due out of lands which are notsub- 
^' jed. to. a rent, unless by special custom, or express re- 
'^ scrvation." (a) And afterwards^ upon that passage, in 

(x) Hale : note (b) ibidU (%) Watk. Copyh. t, 184. 

(y) Id. note (e) ibid. (a) Note (I) on Co. Litt. 85 a. 
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Chap. VII. which Lord Coke observes, that where the tenure is by 
fealty only, no relief is due, Mr. Hargrave says, ^^ The reason 
'^ is plain : socage relief i^eing a year's rent, cannot be cal- 
'^ culated, if annual rl^nt is hot pa3^ble. See ante 85 a. note 
^^ 1. But, as by custom, or by express reservation on cre- 
^^ ating the tenure, a payment wholly different from, and 
'^ unconnected with the yearly rent may be due for relief; 
^^ so it may be presumed, that by the same means, a relief 
^^. may be payable where there is no yearly rent; because 
^f the relief is ascertained, without reference to a yearly 
'^ rent, in both cases equally. See Kitch. on Co. ed. 1592. 
^^ s. 103. Here, it may not be amiss to advert to some 
*f other differences between the several kinds of relief pay- 
'^ able by socage tenants. 1st, The proper socage relief, 
'^ that is the relief inc^ident to the tenure by socage, by the 
" general custom of the realm, is a year's rent, and conse- 
*' quently, can never be payable, except where there is an 
^^ annual rent ; but the improper socage relief, that is, the 
relief due either by special custom, or by express reserva- 
tion, may be more or less than the annual rent, or may be 
payable where there is no annual rent, 2dly, The socage 
relief by common law is only payable on a descent, and by 
a natural person : but the two other reliefs may be due 
where the tenant comes in by purchase, or where he takes 
*^ as a sole corporation by succession. Ante 84 a. 2 Roll. 
'' Abr. 517, 518. 3dly. If the relief claimed is one at com- 
*' mon law, it is presumed to be due till the contrary ap- 
'^ pears ; that is, unless it can be proved, that the relief 
^' hath been released, or that the tenure was reserved with 
^ *^ an express exemption from relief. 3 Lev. 145. Vin. Abr. 
'^ Evidence, A. b. 28, pi. 5. But if the relief be claimed by 
*^ special custom, or special reservation, the onus prohandi 
" must necessarily fall upon the lord, 4th. If the relief is 
^^ by the common law, it is merely a fruit incident to the 
*^ service ; but if the relief is by express reservation, it 
^^ is a part of the service. 5th. If the relief is by the 
" common law, or by special reservation, the remedy by 
^^ distress follows of course ; but it is said that for relief by 
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^^ special eudtom, dtetreBS is not warranted without a pre- p^'J^'!^ 
" scription. W. Jo. 190/' (i) 

To this concise but comprehensive view of the doctrine of 
socage relief^ I shall add but a few observations. 

The resemblance of tiie relief to the heriot is at first sights 
so striking^ that they have been frequently confounded to- 
gether j although in fact they differed essentially^ the heriot 
being generally due on the death of the tenant, or on the 
determination of the tenancy ; the relief only on the acces- 
sion of the heir. («?) And it was therefore a rule of the 
common law, (as above stated) that a purchaser should 
never pay a relief, So that if a man aliened in fee to his 
eldest son, and died, his son being of age, no relief was due 
from him, because he took by purchase ; (rf) but if it had 
been a gift in tail, and the reversion had descended, he 
should have paid a relief in respect of the reversion. The 
relief was in general considered as being due upon the ac- 
cession of every heir, and therefore was due from the female, 
as well as the male heir. 

IF a tenant in socage hold, at his election, either by the 
render of a horse or twenty shillings rent, he may pay 
which he pleases for a relief: but if he neglect to render 
either of them, then the lord may distrain for which of 
them he will. If however the render is uncertain in value, 
as if the tenure be to attend on his lord, or to pay ten 
shillings, there the relief must be the ten shillings : because 
the value of the other service cannot be ascertained. («) If 
the rent be reserved, not annually, but every two or three 
years, still the whole amount of it is due for the relief. 
And as at the common law, the lord could not have the 
wardship of the body or land of the heir of socage tenure, 
the relief is considered to be due immediately on the death 
of the ancestor, and the lord may at once distrain for it. (/) 
In the case of joint inheritances, as in estates in copar- 

(fr) Harg. oote (8) on Co. Litt {d) Roll. Abr. 2, 517. 

93 a. (e) Co. Litt. 90 a. 

<c) Watk. on Copyh. «, 1S8. and (/) Id. 91 a. 

H^g, note (1) on Co. Litt. 8S a. 

I 
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Chap. VII. cenary^ only one relief is due on the accesnion of the joint 

"""^"^^"^ heirs, (g) 

Lastly, it is the opinion of Lord Coke, that for a relief the 
lord may 'distrain, but eannot have an action of debt : and 
that his executors and administrators may have an action of 
debt for it, but cannot distrain. (A) 

Of the sei- It has been before observed, that at the common law, a 

yicet. *^' seisin both of rents and services was necessary to entitle the 
lord to distrain for them. And that the stat. 32 Hen. 8. c. 2. 
rendered it necessary to allege such seisin within fifty years ; 
but the Stat. 1 1 Geo. 2. c. 19. s. 22. which enables the lord 
distraining to avow generally without setting forth the grant, 
tenure, demise or title, extends not only to rents, but to ser- 
vices, heriots and reliefs, (i) And as this statute has been 
considered to have been made for the purpose of preventing 
tenants from contesting the titles of those under whom they 
hold, {k) it should seem that since that act, it is not compc 
tent for a tenant to dispute the seisin of his landlord dis- 
training for any species of reliefs or services. 

Customs. There are various customs in respect of which a distress 
may be made. The greater part of these belongs to manors 
and copyhold lands ; but whether belonging to freehold or 
copyhold tenure, no custom can be sufficient to support a 
distress, unless it possess all the legal qualities essential to a 
good custom. And therefore, the great question to be con- 
sidered in all cases is, whether the custom upon which the 
distress is founded, be a good custom according to those 
principles of law which determine the validity of customs in 
general. But as it would greatly exceed the limits of this 
work to inquire minutely into the law of customs, I shall on- 
ly mention the general legal requisites of a custom^ and af- 
terwards take notice of a few cases respecting them, which 
more immediately relate to the law of distresses. 

(g) Anonymous, S Leon. IS. this statute, but they certainly 

(A) Co. Litt. 47 b. 8S a. Sed were not within the statute of 

Tide Lord North*s case, 8 Leon. Henry 8. See 2 Inst 96. 

179., and Hungerford v, Haviland, (k) Syllivan v. Stradling, S 

SRolLRep. S71. Wil5.«08. 
(t) Reliefs arc mentioned in 
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First. A custom must be immemorial. 2ndly. It must liave Chap. vii. 
been continual^ that is continued without interruption with 
respect to the right, although there may have been cessations 
in the exercise of it. 3rdly, It must be peaceable, that is, 
so commonly acquiesced in, that it's existence may appear 
to have been generally admitted. 4thly. It must be rea- 
sonable, that is, agreeable to that artificial rule of reason, 
which may be deduced from the general principles of the 
law. 5thly. It must be certain, that is certain and de- 
fined in itself, or capable of being reduced to such cer- 
tainty, by a reference to something by which it may be as- 
certained. 6thly. It must be compulsory, that is, so fixed 
and established with respect to the right, as not to be left to 
the option of those who are subject to it. (/) 

As every custom depends upon an immemorial usage, it is 
a necessary consequence, that customs which are repugnant 
to each other, cannot be good : for inconsistent usages des- 
troy each other's prescription : but where customs are not 
inconsistent, it is sufficient that they be immemorial, al- 
though they may not be coeval, (m) 

It is also a general rule, that all customs must be subject 
to the prerogative of the crown, and every custom inconsis- 
tent with it, is therefore void, at least with respect to the 
kmg. (n) 

Where a custom is repugnant to law, it is absolutely 
void ; where it is in derogation of the common law, it is 
construed strictly ; and even where the. custom may be good 
as between the parties, it is not permitted to alter or destroy 
the rights of other persons, who are strangers to it. Thus, 
a custom that the lord may seize as a heriot, the best beast 
of every person dying vrithin his manor, that may be found 
there, is void. For as between the lord and a stranger, such 
a custom could not have a lawful commencement ; but as 
between the lord and his tenants, such a custom may be 
good. So, if the lord prescribe to have forty shillings of 



(0 Bl. Comm. V. 1. 76^8. 185. 

(m) Lovelace's case, 1 Salk. SOS. (n) The case of Taobtry, Dav. 
Tide Kingsmill v. Bull, 9 East, Rep. 3S b, 
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Ch^. vn, every istitoiger who brea&ft his pcmnd^ such a pt^sei^tlob is 
void, and binds bis tenants only. But a prescriptifi* to htM 
the beasts ^f a stranger, Vhich are lying upon hiti hrtid dl 
the day) to foW upon his land in the nighty is g^tJod : be- 
cfatlse in this case, the stranger hte a compensation, (o) So 
a custom for a township to send a constable 1» be swom ait 
the leet of the loi«d of k manor> Oi* be fined, may be good 5 
but as it is again^ commdn right, a distress cannot be made 
for ft without a custom to support it, (p) So acttstom in a 
inahor for all the copyholders living remote from it, to pay a 
certain siim in excuse for dohig suit there, wsw held, to be 
good : for here as custom gives the suit, it may consequent^ 
ly qualify it. (q) 

But even as between the Icrrd and his tenants, a cBsttmi 
must have those general legal requisites, trhich belong to a 
good custom. And therefore, a custom thttt no coflMtton^r 
shall put Tiis cattle upon the waste, before the \6tAy h Void : 
because It lefaves it to ihe will of the lord, whether the cote- 
moner shall ever enjoy his common, or not. {f^ So is a 
custom that every tenant who marries his daughter without 
the licence of the lord, shall pay a fine, (s) Ot a custom, 
that the lord may detain a distress tskken upon the deriiesnes 
of the manor, until a fine at his will be paid for flie da- 
mage : (r) for both these customs are unreasonable. And 
tfpon the siamie principle, a custom for th^e homage to assess 
a compensation, in lieu of a heriot due from lan incom- 
ing tenant^ has been held tb be bad; hs being made by 
|iertohs ' interested, and 'without a rule to ascertain the as* 
sessihent. (t) 

Those ciistomB are fevotfred, which are beneficM tb the 
public 5 such for instat^ce, as tend to promote trad^ or navi- 
gation. Arid flietiefoi^, a cu&tbto f€^ a c<ii^ora1i6n to dis- 

(0) Psrkeri?. Oombidford, Crp. (r) The «asc -©f Tutistry, ihwr. 

Eliz. 795. R«p. 32. 

(p) Fierson v. Ridge, I Ventr («) Litt. Sect S09. 

105. (t) Farkia v, Radcliffe, 1 Bos. 

(q) Isaac v. Ledgingham, 1 & Fall. 888. . 

Vciiir. ler. 
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twn.tl^ tackle of a ship, for the ^^-p^iymeot of toU due Chap. vii. 

to tibem in con»i4eratioi> pf repairiag a port^ i$ g9od« {u) 

$o also a cttfttom for freeman and pit^prietors of ships to dig 

baUa^tj ig good, (j?) And it was also said to be a good cus- 

to» M^thin a manor adjoinbg to the aei^ that in ca8.e of a 

wrpek, ^aat upoi^ the ma^or between the flux and. reflux of 

fhe aea^ iq consideration of the brd's taking care of the sick^ 

and of the goods, h^ sho^ld h^ve the hest anchor and cable 

of th^ «bip. (y ) But where the cpstjospk ipas fox the lord^ to 

hav^ &|ttcb anchor and cable of auy ^hip that should strij^e 

upon the shoce of the mfipor, and afterw^da g^t off^ it was 

determined to be void^ for theie wa^ no proportion between 

ti^e daipage and the reoQ9ipepce. («} 

(ii) Tiakinstonev. Ebdeo, Carth. (y) Simpson v. Bithwood, 3 Lew. 

357. Mayor and Commonalty of 307. 

LoodoB t>. Hunt, 3 Lev. 37. («) Geere v. Burfceosham, SL^r. 

fr) Xsyor asd CoiiiniQaaUy of 8&. 
Lyan Regis ^. Tajl^r, 3 liev. 1S0« 
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CHAPTER Vin. 

Of a Distress for Fines and Amerciaments. 

Thb imposition of fines for acts of contempt or disobedience, 
is incident to a variety of courts. And such fines are re- 
coverable according to their different natures, by capi(itur^ 
levari, or distress. I shall however principally confine my 
inquiries to such as are usually recovered by distress. And 
therefore shall pass over, among other^^ copyhold fines paid 
on alienation or descent ; for which an action of assumpsit 
will lie, but which cannot be distrained for, because they are 
only a debt due from the person of the tenant upon admit* 
tance, and not a charge upon the land, {a) 

(a) Walk, on Copyh. I, Sffl. 
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The fines for which ft distress is most usually made^ are 
those imposed in the sheriff's tourn, or the coiirt leet. 
" There is howerer (says the Lord Chief Baron Gilbert) 
'^ this distinction to be observed in fines imposed by a court 
*' leet. They are either imposed by a steward for a con- 
'' tempt to the court ; and this is absolutely necessary for 
^^ the support of the authority and dignity of the court, 
^^ within the boundaries of its duty : or else, th^y are im- 
'^ posed as a punishment for those crimes which are conusar 
" ble by the court. But where by custom the court hath 
^^ jurisdiction to impose a fine for a thing not originally 
*^ within the jurisdiction, but only acquired by custom, in 
'^ such case, as that particular custom gave the leet a power 
to impose the fine, so the custom only can create the right 
of distress/' (A) And therefore it is said, " That a dis- 
*' tress is incident of common right to every fine and amer- 
*^ ciament in a sheriff's toum or court leet ; whether the 
same belong to the king, or a subject, if the offence for 
which they were imposed be of common right incident to 
the jurisdiction of such courts : but if such offence were 
only the neglect of a duty created by custom ; it is ques- 
*^ tionable, whether it do not require the like custom for a 
^' distress, though the duty be of a public nature ; but if it 
^^ be for the private benefit of a subject, it seems clear, that 
^^ no distress is incident to it, without a special custom, (c) 

It is liowever necessary to distinguish fines from amercia- 
ments, with which they are often confounded. For although 
an amerciament, as well as a fine, is said to be the act of the 
court 5 yet it is the act of the court by the intervention of 
the jury ; whereas, a fine properly so called^ is the act of the 
court alone. 

It is observed by Lord Coke, that fines are usually im- 
posed on strangers, but amerciaments upon the officers or 
suitors of the court : (rf) the principal distinction between 
them however, seems to be, that fines are usually impoised 
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(b) Gilb. on. Distr. p. 1 8. 

(c) S Hawk. P. C. 60u 



(rf) Griesley's case, 8 Rep. 40 b. 
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for offences within the view of the court, and amerciaments Crap.viii. 
for offences committed out of it. {e) 

With respect to the power of imposing such fines or 
amerciaments, it is held, that if any contempt or disturbance 
to the court be committed in any court of record, the judges 
may set upon the offender a reasonable fine. Now a leet 
being a court of record, and the steward a judge there ; if 
any contempt or disturbance to the court be made before 
him, he may set a reasonable fine upon the offenders. Thus 
if the bailiff of a leet refuse in court to execute his office, or 
a tithing-man refuse to make a presentment in a leet, the 
steward shall set a reasonable fine upon him. So if one of 
the jurors in a leet depart without giring his verdict, or a 
constable refuse to take his oath of office, he shall be fined 
by the steward. (/) But for an offence done out of court, as 
not coming to do suit there, the steward cannot fine, {g) If 
however there be a custom in a manor, for the steward to 
assess a fine, for such default of suit or service, and also a 
a prescription in the lord to distrain for such fine so assessed; 
it should seem, that the distress would be good ; but with- 
out such custom and prescription, the distress could not be 
supported. (A) 

The same observation applies to a distress jvro certo leta; 
for although this is due to the lord on account of his pur- 
chase of a leet for the ease of his tenants, ( i) yet this pay- 
ment of it is only an advantage to the lord, without being 
necessary to the jurisdiction of the court ; and therefore he 
must prescribe for a distress. (Ar) 

It is essential to the validity of every fine, that it be mo- 
derate, for where it is excessive, it is deemed to be unlawful 
and not binding. And it is said that the reasonableness of a 
fine is a question to be determined by' the king's justices. 
So that, if the fines of a manor are uncertain, yet the lord 

(e) Griesley^s case, 8 Rep. 41a. (h) Pierson v. Ridge, iVeQtr. 

(/) Id. S8 b. The Earl of Lin- 105. 

coin V. Fishery Cro. Eliz. 681 . S.C. (t*) % Inst. 71. 

Moore, 470. (k) Godfrey's Case, II Rep. 44 

(r) Hall r. Turbott, Cro. £liz« b. S. C. 1 Roll. Rep, 76. SS. 
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^^^£^^^^ cannot demand excessive or unreasonable fines; if lie do 
the copyholders may refuse to pay tihem : and tiie question, 
of their reasonableness shall then be determined by the king's 
justices. For, says Lord Cokej Quam rationabilis debet em 
Fini$ nan definUur^ sed omnilms circumstantiis inspectis^ peih 
det esjusticiariorum ducretione. (I) 

Where several persons are guilty of one offence, they 
should not be jointly, but severally fined : fot as a fine is 
commonly imposed not for any general neglect of duty, but 
for a particular and personal misfeasance, it belongs to the 
very nature of the o£knce, that its punishment should be con- 
fined to the individual Tiiio is guilty of it. And therefore, if 
the jurors of a leet refuse to be sworn or to make a present- 
ment, and the steward fine them jointly, it is void. 

For non- The most usual cause for which an Amerciament and Dis- 

attendance , 

in the Ijeet. tress are made under the authority of a court leet, is, for 
non-attendance to do suit, or be sworn there. For this is a 
duty attaching on all persons above the age of twelve years, 
resiants within the jurisdiction of the leet ; except ecclesii^s- 
tical persons, women, and peers of the realm; (m) fiiom 
which no one can claim to be discharged, even by an express 
grant of exemption from the king. So that, where the 
tenant of a lord was summoned to the leet, and for non-at- 
tendance amerced, and. distrained upon; and to the lord's 
avowry, the tenant pleaded in bar, that his lands were for- 
merly parcel of a monastery held in Frankalmoign, and as 
such discharged from all secular services, and were granted 
by the crown to his ancestor, to hdd to him and bis heirs, 
as fully and freely as they were held in Frankalmoign, it was 
determined, that such grant was no discharge from the duty 
of attending the lord's leet : for it was said, that although 
the king may discharge a subject from attending at his own 
court or sheriff's tourn, yet he cannot grant such a dischaige 
lo the prejudice of the private leet of the lord, (n) 
Suit at a court leet is not within the provision of the sta- 

(0 Godfrey's case, 11 Rep. 45. (n) Dacre v. Nixon, 2 ReU. 

(m) Co. Liu. 68 b: 2 lost. 99, Rep. 56. 
121. 
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tute of MertQn, and therefore caunot be done by 9ftiQr- caAi>.ViH. 
n^; for in this respect, it is coDsidered as a species of suit 
real^ which must be performed in person, (p) And as ttdm 
suit is in respect of resiancy within a jurisdlctioiiy it nust 
always be performed in that leet within whieb the suitcir ia 
commorant. So that, if a man ha?e two houses in di£r«rent 
hundred^, he must do his suit in the leet of that hundred in 
which he most usually resides* And if be live in a house 
situate in two hundreds, he must attend the leet of thafc 
hundred in which he sleeps, {q) 

Amerciaments^ as I have already observed, differ bom 
fines in several respects : and being generally imposed rather 
for a breach of duty, than the commiasion of any flagrant 
offence^ have been considered as penalties, pro fnm^ribus 
delictis. 

Such amerciaments may be made by the jury d^ber ei a 
court baron or court leet : but for those 9l9de in the former, 
it seems to be settled, that the lord cannot dizain without 
a prescriptive right, (r) although it is said to be otberwiae in 
the case of the king. (4) 

Amerciaments may be found by the jury of the cmurt 
leet, for all offences cognizable within )t. As for not doing 
suit, or for committing a nuisance, or not paying the cerium 
kt€B^ or for a contempt of the court, although it might 
otherwise be punished by fine, (t) But tbf^ leet cannot 
amerce for non-payment of rent to the lord, for lie may at 
once distrain for it : nor for encroaching on the waste, or 
building a cottage, (^) For the court leet can amenae for 
none but public nuisances 3 and not for a particular trespass 
to the lord or any other person, for which an action lies by 
them to recover damages :{u) nor can auch an amerciament 
be supported even by custom, (or) 



(p) 9 Inst. 99. (<) Com. Dig. Leet. O. I. 

(q) 2 Inst. 122. (m) Rex v, Dickenson, 1 Saund. 

(r) Godfrey's Case, 11 Rep. 45 135. Blunt v. Whitacre, 1 Leon, 

a. Dr. and Stud. Dial. 2. ch. 9. 242. 

(9) Rowleston v, Alman. Cro. {jc) Wood v. Lotatt, 6 T. R. 

Eliz. 748. 511. 
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Chap: VIII. To authorize an amerciament^ a presentment of the offence 



should be made by the jury of a court leet ; which jury 
shoiildy by the common law, consist of twelve men. (z) And 
although there be in some manors a custom for presentments 
to be made by a smaller number, as in the manor of St. 
Giles Bloomsbury, to make presentments respecting weights 
by six aleconners ; it seems very doubtful, whether such a 
custom be good, (a) For presentments partajdng of the na- 
ture of criminal proceedings, the law regards them with a 
jealous eye ; and it has therefore been decided, that a custom 
to swear the jurors at one court leet, to inquire and return 
their presentments at the next court, is bad in law. (b) The 
jurors making the presentment should be not only tenants 
of the manor, but also resiants within it ; for the duty to at- 
tend the leet is a personal service in respect of commorancy, 
and not of tenure, (c) 

When a presentment has been duly made, it is the duty of 
the jury to make the amerciament. And therefore, if it be 
made by the lord himself, or his steward, it is bad, though 
made by custom: for nothing less than prescription can 
support a claim so much against common right, {d) 

An amerciament, like a fine, must not be excessive : for 
Magna Charta {e) itself provides, that no freeman shall be 
amerced pro parvo delictOy nisi secundum modum ipsius de- 
licti ; et pro magno delicto, secundum magnitudinem delicti, 

m 

salvo contenemento suo, Sfc. (f) 
Of affeer- It is therefore essential to the validity of an amerciament, 
that it be reasonable and moderate. And in order to deter- 
mine what shall be deemed a moderate amerciament, it is in 
some cases necessary, not only that the amerciament should 
be found by the jury, instead of the court ; but that its 
amount should afterwards be mitigated, and assessed by a 

(z) Vide Mag. Chart, c, 14. there cited. 

Rast Entr. 606. (<0 Blunt v. Whitacre, 1 1.eoii. 

(a) Duke of Bedford v, Alcock, 242. 
I Wils. 248. {€) Ch. 14. 

(b) Davidson v, Moscrop, 2 East. (/) See this explained by Fitzh. 
55. N. B. 75. and Barrington, 10. 

(c) Id. 60. and the authorities 



ment. 
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kind of second jury, composed of persons called afifeer- Chap.viii. 
oTBj{g) who are chosen in court to affeer the amerciament. 
These affeerors are two in number, (A) and, like the jurors 
of the court, should be persons resiants within its juris- 
diction, and owing suit therein. And therefore, where an 
action of debt was brought for an amerciament made in a 
court baron, which was a£kered by persons who were not ' 
freehold tenants, or free suitors of the manor ; (t) the court 
held that the amerciament was bad, for they said, it ought 
to have been affeered per pares de vicineto ; and that no per- 
sons could be such pares, but those who were freehold te- 
nants of the same manor. (Ar) 

This affeerment was formerly thought necessary in all 
crises of amerciaments. So that, where, in an action of 
tresspass, the defendant justified under a presentment in 
the leet, whereon the plaintiff was amerced, and the amer- 
ciament affeered to ten shillings. Lord Hobart held that the 
plea was bad ; because it stated generally that the plaintiff 
was amerced, and that it was afterwards affeerd to ten shil- 
lings, without shewing in what sum the amerciament was 
first made.(/) And the same point was ruled, in another 
case, where in an action of debt for an amerciament in a 
court leet, the declaration stated, that the defendant was 
presented and amerced, which said amerciament was affeered 
hy all the jurors io forty shillings^ without shewing a sepa- 
rate affeerment; for this cause, the declaration was held 
bad on general demurrer, (m) 

This doctrine has however been completely over-ruled in 
several later cases ; and it now seems to be perfectly clear, 
that if the jury do in the first instance amerce in a sum cer- 
tain, no affeerment is afterwards necessary, (n) 

«• 

(g) F. N. B. 75. Rep. 129. 

(h) Matthews v. Carj, 1 Show. (m) EveliQ. v. Davies, 3 Lev.. 

68. 206. S. P. Conyers v. Franke» 

(i) See note (8) in Chetwood v. ihid. 19. 

Crewe, Willes, Rep. 619. (n) Brook v. Hustler, Salk. 56. 

{k) Baldwin v. Tudge, 8 Wils. Matthews v. Gary, 1 Shower, 68. 

80. Ouke of Bedford v. Alcock, 1 

(0 Wilton V. Hardingham, Hob. Wils. 851. Stephens v. Houghton, 
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OminJOII. In suck casc^ the regular ocraursp of proc^^^ng tbereiwe 
appears ta be, for the eourt to declare the defeiftdaiit tq b^ m 
misericanHa, and thereupon £ov td&e jury to fiikd^ tba/t h^ be 
therefcHre amerced in the sum of forty abilUiige^ or ^^r 
certain fuin.(o) 

Where the oSence coaunitfted by the del^ii<lttfit i^ minh 98 
to be properly eQgniza)>le by the court alm^, H i^ fi^Ui mfxe 
clear that no aSSeerment is neoessairy} lor then the judg- 
ment of the court 13 rather m the ns^tur^ of ^ fin^^ thsm 
an amerciament (o) 

Amercia- Where One offence ia eommilted jointly by ferei^l p?r? 

iii6ot for 

joint of- sons^ the itmerciament may be joint ; but tjs^fm it inuat hif 
^^^^^' Beverally a£Eeered upon each^ and neyeial dtoef»esr t%^ be 
made fiur auch affeerments. But where th^ coHjttnlii^iw ^ 
the offence ie a everal, in each Qf the (^fendiint^ ; tb/e an^iber-r 
ciament must neoesAarily be weral in the jlrat i^9t^pae.(j?} 
In some caBe9 however, ^a for a nHi9afi.ce e<mf9i$t^4 biy 
the inhabitants of a towi^ or bundrc^^ th$ ^mer^if^^i^ 19^^ 
of course be general, (p) 
dutrlss for ^ distress for sm amerciament may he flft^de ifi th/e feigh- 
an amer- way, as the Statute of Marlelnridge doea not ext^e^ to tJhi^ 
may be hind of distress, (q) For an amereiament in the sheriff '9 
made. toum, the distress may be taken in any part of the county ; 
and if made in a hundred^ may be taken iH' any p£|rt of ^ 
hundred, unless on land in the posseasion of th^ ^'og* Sq 
that the lord may distrain the goods of the ^fbmi^t tf fow4 
on the lord's own demesne lands, within the jurisdiction (4 
the ourt ; {q) or indeed, on lands h<^en of any Oth^r per- 
son within such limits. And tbe^fore, if a man belonging 
to. one district of a leet be amerced in the court lee^, hi^ 
goods may be taken in any part of its jurisdiction^ althpugh 
in a different district, (r) 

1 Barnard. 814. Vide Oryffyth t;. (p) Godfrey's ease, 11 Rep. 42, 

Biddle Cro. Car. 875. S. C. Sir W. 43. 

Jones, 301. Stephens v. Howard, (q) 8 loit 131. 1 Roll. A|»r. 

Gibbon, 108. 670. 

(o) The Cases last cited, and <r) 6 Edw. 3. 10. cited in 6od- 

Griesley's Case, 8 Rep. 39, 40. et frey's case, 11 Rep. 44 b. 
vide 3 Salk. 33. 
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AmWtiamttits being for a merely personal oftence, the ^J^t^;^^* 
goods of the person amerced only can be taken 5 and not y^^^ 
^ose of a stranger, althongh levant and* couchant on the gowis may 

ofieMlet'S land.(^) traiaed. 

Where several amerciaments are due from one person for 
distinct offences, it seems that they should not be distrained 
for togettier in one entire sum, but should be levied sepa- 
rately, (y) Tliis rule however was held not to apply to the 
ease of a justification in trespass for making one distress for 
several rates ; for where upon an appeal against an assess- 
meiift it Wsts confirmed, and one warrant of distress made 
for that bnd other taxes ; and trespass was brought by the 
persol^ whose goods were dKstrained ; the court held, that 
however iniptoper the tax objected to might be, it was 
bfttditig tfa the parties, and the warrant, though it included 
all the taxes, was stifficieT\t to support the distress. (2) 

An<*her subject of distress, analogous to fines and amer- p^t^cM 

<f ^ ^ for penal- 

xnaments, is that of penalties. Some of which are imposed ties and 
by bye laws, and others by acts of parliament. The most 
common remedy for the recovery of penalties imposed by 
the authority of bye laws, is an action of debt : in some 
cases however they are also recoverable by distress: but 
this is only where the bye law itself enacts that the penalty 
shall be levied by distress, or there is a prescription for 
levying it hi that manner, (o) No bye law can however go 
farther than to warrant the 4istil&Ss ; for if it enact, that the 
oflenrder's goods shall not only be distrained, but also sold ; 
it is utterly void both for the ssle and the distress. (5) 

As the infraction of a bye law is a merely personal offence, 
the distress tsust always be understood to extend only to 
the goods tl[ the offender, (c) And, therefore, if a township 
be liable t6 a penalty, it cannot be letied on the goods of an 

(dr) fi fiaiHt. P. C. fif9. ftttd sCre ISS. Clark's case, 5 to. 64. Sed 

Pill V. Towers, Cro. Bliz. 791. vide Adley v. Reeves, 8 M. A S. 

(9) Hint's GBhert, p. fi». 60. 

(as) P«t€hett V. Bancroft, 7 T. R. (b) Chtfke «. Tacket, 8 Vent. 

367. 188. 

(a) 1 Roll. Abr. 366, 367. Clarke {e) 1 Roll. Atir. 566. 
». Taeket, 3 Lev. 881. S.C. 8 V«nt. 
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ChapVIII. individual, unless he be entitled to have coiitribution from 
other persons subject to it. (d) 

Where a bye-law is binding, it is good without particular 
notice to those who are subject to it. And, therefore, a bye- 
law in a manor binds the tenants without notice, because 
they are supposed to be within the manor, (e) 

Bye-laws, like customs, depend on their legal requisites 
for validity. And, therefore, no distress under thenoi can be 
^supported, unless they are lawful, reasonable, and not inju- 
rious to the public. 
u«M^o~ There is another proceeding, which bears a considerable 
compel ap. analog to a^ distress for fines and amerciaments ; I mean 

pearance. , . 

that of distringas, to compel appearance in various courts, 
to actions real or personal. But as the consideration of the 
nature and rules of that process does not exactly fall within 
the design of the present work, I shall content myself with 
offering to the reader, what has been written on this subject 
by the Lord Chief Baron Gilbert. 

^^ Here it may not be improper (says that learned writer) 
^^ barely to mention another sort of distress, which is the 
^' last and great process in courts of judicature, to bring the 
^^ defendant into court, and oblige him to appear in civil 
^^ cases, in actions as well real as personal.^^ 

^^ This process is the attachment, which lies as well in 
^^ inferior courts, not of record, as in superior courts ; and 
it is given, when the defendant has been summoned to 
appear, and makes default; and it was not a process 
against the body of the defendant, but against his goods 
^^ and chattels ; for the officer attaches the defendant by his 
^^ horse, his ox, or his cow. And where this process issues 
" out of a court of record, there is no doubt, but if the de- 
^' fendant makes default, the goods he was attached by, are 
^^ forfeited; because, in such case, there is a judgment of the 
^^ King's Court of Record, condemning the goods which 
*' alters the property." 

^' And it seems, that in the county court, and court 
baron, which are not courts of record, if the defendant 

(if) Wells V. Cotterel, 3 Lev. 49. Veaitr. 167. 

(«) Isaac V. Ledgingham, 1 
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^' does not appear upon the attachment or distress^ the Chap.VIII. 
*' goods by which he was attached or distrained^ are like* 
'^ wise forfeited on his default. The reason why in this 
^^ single instance, the property is altered without the King's 
^^ writ, or the judgment of a court of record, seems to be, 
^^ for the more speedy administration of justice, which is of 
'^ public advantage, and the party by his appearance might 
" have prevented the forfeiture." 

^ And here, we may likewise observe, that where the plain- 
" tiflF recovers in the county court or court baron, the execu- 
^' tion is only by distress, that is, there issues a precept to the 
^^ officer of the court, to take the goods of the defendant, and 
^^ keep them in pound, until the defendant satisfy the plaintiff 
^^ his debt. The reason is because those are not courts of re- 
^^ cord, being held only in the lord's or sheriff's name, and 
'^ therefore all the process runs in their names, and not in the 
'^ king's ; and without the king's writ, no property can be al« 
'^ tered. So that the execution in these inferior courts only 
^< seizes and detains the defendant's goods, until he make the 
^^ plaintiff satisfaction for his debt. We find therefore in the 
" register, the king's writ de executione judicii of these in- 
^^ ferior judgments, and by virtue of that, they may levy the 
*' plaintiff's debt, as if he had recovered in a court of record. 
^^ In the lord's court, if the defendant does not appear to do 
justice to the complainant on the summons, on the next pro- 
cess he ought to give pledges or caution for his appearance ; 
and therefore, upon the attachment, they may return him 
^^ attached, per plegios, and then if he don't appear, his 
^^ pledges shall be amerced ; for which amerciament, the lord 
^^ may have his action of debt ; if the defendant cannot find 
^ pledges, the attachment is per radios ; and since the lord 
^^ would have had the amerciament, if the defendant had been 
" attached by pledges, and had not appeared : therefore, if he 
^^ be attached jEier vadios, and do not appear, the vadii are for- 
^^ feited : for the vadii came instead of the plegii, and there- 
^^ fore,are hypothecated forhis appearance in judgment of law. 
'^ And by consequence, if he doth not appear to perform the 
^^ condition of such pignoration, the vadii are forfeited, and 
'^ therefore the defendant, where he is attached per vadios, 
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CH^.iaHt ^^ may before the day <rf his appearance^ replevy the vmiixiSj . 
^^ and put in pledges^ who are answerable for his appeaiv j 
^' ance; and if he makes default, are amerced./' 

^ But if there be a levari facias for a debt recovered in 
^^ the lord's court, there the goods are not forfeited on tk 
'^ return ; because after judgment, he hath no day to ap- 
^^ peaer ; and therefore there can be no forfeiture arising to 
^^ the lord, nor the party; inasmuch as he was not bound by 
^^ his fealty to do any such act to the party recovering ; 
^^ and consequently here, the lord only seizes the chattels of 
'^ his tenant, to make him pay his debts. But the plaintiff 
'^ must apply to the king's court,to have the property altered 
'^ by a writ, de exetutione Judiciiy imd so hath a complete 
^^ remedy for his demand." 

^^ But if the V€^ii were not to be forfeited on mesne pro- 
'^ cess, the tenant will let such goods lie till at his leisure he < 
^^ could come in to contest the debt, which would tend to the 

delay of justice." 
And here, note by the way, that the lord^s distress for 

rent, is in nature of a prerogative process, to take the 

goods and chattels of his debtor, in the first instance, 
*^ without any summons 5 but at the next court-day such 
^* distress is not ftnrfdted to the lord, if not replevied, be- 
^ cause then he would judge of forfeitures in his own 
^' cause." 

" But if the tenant was aggrieved, he must apply to the 
*' King, who is the paramount, and the complaint is, that he 
<^ was distrained contra vadios et plegioSy that is, when he 

was ready to give good security to contest the lord's debt *y 

and, therefore,, the jndgment in replevin is of return irre- 
^ plevisable ; that is, that the lord has a just cause to detain 
" — ^that such prerogative of the lord's d^uld take place, 
'^ till the debt be satisfied." (/) 

(/) Glib, on Distresses, &c« by Hunt, p. 19^82. 
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CHAPTER IX. 



Of a Distress for Tolls and Port Duties. 

Toll is of various kiuds ; the principal of which is a duty Nature of 

usually paid by the buyer of goods^ upon the sale thereof 

in a fair or market. It is not however necessarily incident 

to every market or fair, for if the king grant to a subject 

by patent^ a market or fair, without a grant of toll, the 

patentee will not be entitled to toll therein, (a) So that it 

can be claimed only by grant, or prescription, {h) 

It is not however sufficient, that there be a grant of toll : 
for if such toll be not reasonable and moderate, the grant 
^1 be void, (a) And that it may appear to have this re- 
quisite to its validity, as well as to render it certain, it 
seems that the amount of the toll should be specified in the 
grant ; or it will otherwise be void. Thus, where there was 
a grant to take such toll at two bridges within a manor, as 
is used to be taken ibi et alibi infra regnum Anglic, was 
held uncertain and void, (c) 

Of common right, no toll is due for things brought to a 
market or fair, unless they be sold ; and then the toll is to be 
taken of the buyer : but in ancient fairs or markets, toll may 
be due for standing, although nothing be sold. This how- 
ever can be supported only by custom ; and the fair or mar- 
ket must have been granted before the period of legal me- 

* 

(«) 2 Inst 280. HoUoway v. (e) Lightfootr. Lenet, Cro. Jac. 
Smith, Stra. 1171. 421. See note(a) Hoicroft v. Heel, 

(^) Warrington v. Moseley, 4 1 Bos. & Pall. 408. 
Mod. 319. 

K 
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Chap. IX. mory, that is, before the reign of King Richard the First. (/} 
The toll must also be confined to a common fair or market, 
which implies a public benefit, and therefore cannot be 
claimed for all goods sold within the limits of a manor, {m) 
And even for things sold in a market, toll is not due of com- 
mon right, except upon the sale of live cattle ; (n) althougli 
by special custom or prescription, it may be due upon all 
things sold therein, (o) 

Where the goods sold are not brought into the market, but 
only sold there by sample, no toll is due in respect of 
them ; (p) but it seems that an action on the case may be 
maintained against the seller, for the injury so done to the 
market ; (q) but not against the buyer for he has no election 
and may be driven to the necessity of buying hie goods in 
this way, or wanting them altogether, (r) 

Toll-traverse is a toll due for a passage over a man's pri- 
vate soil. It is not however due of common right, but must 
be prescribed for ; although no consideration is required to 
support such prescription; because it is but a reasonable 
compensation for the use of another's land, {s) And if there 
be such a prescription for toll due to the lord, for passing 
over any part of his manor, it will be good, although the land 
itself be not in his possession ; for it may be presumed to 
have been anciently part of the demesnes of the manor. (() 
Where such toll is due, it is said, that it should be claimed 
as an easement, and not as appendant to the manor. («) 

Toll-thorough is a toll claimed for a way through a com- 
mon street or public highway. And as such a claim is 



Toll-Tra- 
verse, 



Toll-Tho- 
rough. 



(0 ^ iiisUt. Ml. Leig^ v. Pjfin, 8 
Latw. 1336. 

(m) WarriD^en », Mos«ljr, 4 
Mod. 319. 

(«) Heddj i;. Walhouse, Moore, 
474. 

(•) Lord Cobham ». Brown, 1 
Leon. 218. 

(p) Mosely v. Pierson, 4 T. R. 
108. Hill V. Smith, 10 East. 485. 
et 4 Taunt. 520. 



(f) The Bailiff of Tewkesbory, 
2 Taimt 120. 

(r) The Bailiff of Tewkesbury 
V, Diston, 6 East, 438. 

(8) Smith V. Shepherd, Cro. 
EKz. 710. 2 Roll. Abr. 5ft. 

(I) Crispe v, Belwood, 3 Lev. 
424. Prideaux v, Wanie, 9 do. 
96. ' 

(ft) Anonymous, 54. Keiiw. U2. 
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against common ligbt^ it is requisite that there should be not Chap. IX. 
only a grant or prescription to support it^ but also that a consi* 
deration for such grant or prescription should be shewn; as that 
of repairing the street or public way.(ti;) And such considera- 
tion must belong to the place itself in respect of which the toll 
is claimed, and therefore a prescription for toll of all goods car- 
ried through a town, in consideration of repairing only some 
of its streets, connot be supported ; (jt) the goods must be 
carried over the very place in respect of the repairs whereof 
the toll is demanded. But where toll was claimed for pas- 
sing over a highway which had been immemorially public ; yet 
upon its being shewn, that anciently before the time of legal 
memory, the soil and the toll were united in the same pro- 
prietor, after which time the way had become public, the 
court held, that the dedication of the way to the public9 
should be presumed to have been made in consideration of 
the toll ; and therefore that no other consideration was re- 
quisite to support the prescription, (y) But unless there be 
some particular presumption to support the claim, a mere 
prescription is insufficient. And therefore a claim of toll for 
passing along a public navigable river, running through the 
plaintiff's manor, is bad ; for it is a prescription against the 
common right of all the subjects of the realm. (2) 

Another species of toll is that of port-toll, or port-duty ; ^J*^''^JJ 
which is a claim of toll for vessels coming to, or going from Duties, 
a port or wharf; or for goods landed there, or exported 
therefrom. In some of these cases, a specific consideration 
for the toll must be shewn ; in others a sufficient considera- 
tion is implied by the mere existence of the port, in respect 
of which the toll is claimed. Thus, where the lord of a 
manor, in consideration of keeping and repairing a wharf 
within his manor, prescribed for toll on all goods landed 
within the manor, though not at the wharf, such prescrip- 

(ir) 2 Roll. Ab. 6M. Smith v. 531. 

Shepherd, Moore, 674. Mayor, &c. (y) Lord Pelham v, Pickersgill, 

of Nottingham v. Lambert, Wil- 1 T. R. 660. 

le8,Rep.ll5. («) Mayor of Nottingham v. 

{x) Truman v. Walgan, 2 Wils. Lambert, Willcs, Rep. 111. 
«96. Hill V. Smith, 4 Taunt. 520. 

K2 
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Chap^dc. tion was held to be good as an easement of the manor^ all 
the lands of which must be presumed to have been originally 
in the hands of the lord ; and therefore such toll was to be 
considered as a toll-traverse, and not a toll-thorough, (a) 
But where the lord, in consideration of repairing a quay, 
claimed toll on all goods brought into the river, although 
landed at a distance from the quay, and without the manor ; 
such prescription was cleariy held to be bad. (6) So where 
the city of Norwich^ in consideration of repairing a quay, 
claimed toll for all vessels passing by it, it was determined 
to be void : for this is a mere tpU-thorough, claimed for 
using a public river, without any consideration extending to 
the river itself, (c) 

But toll or port duty, strictly so called, claimed in respect 
of a public port, does not require any other consideration to 
support it than the existence of the port itself, which alone 
implies a public benefit. (3) So that, in a modern case in 
which the corporation of Yarmouth claimed measurage, or 
a toU of two pence for every last of com or grain measured 
and exported from the port of Great Yarmouth^ the court 
of King's Bench held that it was not necessary to allege or 
shew any repair done to the port ; for that the mere exis- 
tence of the port was sufficient to support the plaintiff's 
claim, (e) So, where the mayor and commonality of Lon- 
don claimed weighage for all goods brought into the port of 
LondoHy it was held to be good ; for the bringing them into 
port, which is a place of safety, implies a consideration in 
itself, (f) Indeed, as the owners of a public port are of com- 
mon right bound to keep it in repair, for the neglect of 
which they are liable to indictment, such implied obligation 
is a sufficient consideration for the toll. 

(fl) Crispe v. Belfrood, 3 Lev. (d) Wilkes v. Kirby, « Lulw. 

424. Colton V. Smith, Cowp. Rep. 1523. 

*^' (e) Mayor of Yarmouth r. Eaton, 

(b) Prideaux v. Warne, 2 Lev. 3 Burr. 1402. 

^®* (f) Mayor of London v. Hunt, 

(c) Anonymous, 1 Vent 71. He- 3 Lev. 37. 
shord V. Wills, 1 Sid. 464. 
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It may therefore be taken as a general rule, that tolls and Cmap.jx. 
duties are of common right incident to every public port. 
And they are due in different kinds, according to the nature 
of the property in the port, as a franchise only, or in the 
very soil itself. Some kinds of toll, as anchorage and bal- 
lastage, being incident to almost every port ; other kinds, as 
keelage^ primage, &c. being generally due by special usage 
and prescription. (^) 

Although tolls are thus in many cases due by prescription^ 
and in others of common right, there are some persons who 
may claim to be exempt from them. Thus the king, by his 
prerogative, is free from all tolls. (A) And by the custom of 
the realm^ both the lord and tenants in ancient demesne 
may claim to be quit of all kinds of toll in markets or fairs, 
for goods bought or sold by them for the sustenance of their 
fiimilies, or tillage of their lands ; (t) but not for goods 
bought in the way of merchandize, {k) They are also free 
from pontage, murage, and passage ; and this privilege 
extends to them, whether the lands be in tlie seisin of the 
King or a subject. By the like custom, ecclesiastical per- 
sons are said to be free from toll on all goods bought for 
their own maintenance. (/) So the inhabitants of a city or 
borough may in some cases prescribe to be quit of toll : (m) 
as to pass free of toll over an ancient ferry, (n) And in a 
modem case, the Court of Common Pleas recognized the 
right claimed by the freemen of London, to be exempt from 
the payment of all tolls and port duties throughout Eng^ 
land, except the prisage of wines, (o) So the King may 
grant by charter to the commonalty of a city or burgesses 
of a borough, to be quit of tolls throughout England ;{p) 

ig) Hale de partibus Maris apud. 8 Lutw. 1 380. 

Harg. Law Tracts. (fi) Paya v. Partridge, 1 Salk. 

(ft) Rex V, Corporation of Maid- 12. 

enbead, Palm. 85. (0) Mayor, &c. of London v. 

(0 F. N. B. 228. Mayor, &c. of Lynn Regis, 1 H. 

(k) Ward v. Knight, 1 Leon. Bl. 206. 4 T. R. 130. 6 T. R. 

231. S. C. Cro. Eliz. 227. 778. 

(/) F. N. B. 227. (p) Leigbt ». Pym, 2 Lutw. 

(m) Id. 226. Osbuston r. James, 1332. 
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Chap^x, but it seems that such a grant does not exempt from toll 
claimed by custom, or by virtue of a preceding grant of toll 
made by the crown. (y) 

Distress is said to be incident to every toll ; (r) but this 
I apprehend must be understood only of such toll as is not 
against common right ; such as market toll^ toll traverse, 
and port duty : but that for toll thorough, the plaintiff must 
not only prescribe for the toll, but also for the distress. 

A distress for toll is exempt from some restrictions 
which belong to other distresses. It is not within the sta- 
tute of Marlebridge, and therefore may be taken on the 
highway : (*) indeed^ if this were not allowed, the remedy 
of distress would frequently be defeated; for in some cases 
the toll itself, as toll thorough^ arises from the very circum* 
stance of being in the highway. 

A similar remark may be applied to the exemption from 
distress, which belongs to goods in fair or market^ or such 
as are the implements of trade, which exemption therefor^ 
does not extend to a distress for toll, (t) But it should 
seem, that the toll itself must arise within such fair or 
market ; and therefore that goods found therein cannot be 
distrained for toll arising elsewhere^ 

The distress may be made either on the thing itself for 
which the toll is due, as a horse^ for his toll thorough ; {u) 
or on a part of such thing, as on a cable or anchor, for the 
toll of a ship ; (w) or on a sheep, for the toll of the whole 
flock, (x) And if the distress cannot be made on the sub- 
ject of the toll, it may be made on any other goods of the 
person from whom it is due, that may be found where the 
toll is due. (5/) Nor is it confined to the goods of such per- 

(g) Hale, note (c) to F. N. B. 706. 

*26. (t£>) Prideaux v. Warne, 9 Lev. 

(r) Hickman's case, Noy. 37. 06. 

(») 2 Inst. 131. Smith v. Shep- (x) Smith «. Shepherd, Cro. Eliz. 

herd, Cro. Eli«. 710. 710. Osbuslon v, James, 2 Latw. 

(I) Osbuston v.- James, 2 Lutw. 1380. 

1380. Yinkenstone v. Ebden, (y) Vinkenstone t;. fimden, Lord 

Carth. 358* S. C. 1 Salk. 248. Rayra. 386. S. C. 1 Salk. 248. 

(u) Harrison v, Brough, 6 T. R. 
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sons afi may be strictly the owners of the things for which Chap, jx, 
the toll is payable ; for where port toll was due on goods 
exported^ the owner of the ship in which they were ex- 
ported^ although he had no property in the goods, was con- 
sidered with relation to the proprietors of the toll, to be the 
exporter of the goods, and as such, that the sails of his ship 
might be distrained for the duty, (s) 

(x) VinkeosUme v. Emden, Lord Rajm. 3S6. S. C. I Salk. S48. 



CHAPTER X. 

Of a Distress of Things Damage- Feasant. 

If cattle, unless they be the cattle of the King, (a) or 
other things, be on a man's land, incumbering it, or other- 
wise doing damage there, they may be distrained by the 
person injured thereby : which is called a distress of things 
damage-feasant. And " this," says Lord Oilbert, ** accord- 
" tng to Fleta, is grounded on a particular custom of the 
** realm. Dictre potent captor , quod jtistb cepit averia, 
^* quia invenit ilia in terrd sud, et secundum consuetudines 
^ regni impercavit ilia, donee damnum suum fuerit eman- 
^ datum.{b) But from whence this notion was borrowed, 
^'or whenever it was introduced, it is highly reasonable, 
" that the owner of the land should defend himself from in- 
'^ jury, by driving out the beasts, and likewise by detaining 
*^ the thing that did the injury, in a public pound, till com- 
*^ pensation be made for the trespass ; for otherwise he 
" might never find the person whose beasts committed the 

•^' trespass.'XO 

(a) Mayn. fid. 1. 26. {c) Gilb^ Diatr. by Hunt, p. 126. 

(ft) Fkta^p. 101. ^25. 
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Chaf.x. As a distress of things damage-feasant is made for the 
immediate injury sustained by their so doing damage, it is 
reasonable that this remedy should not be confined to the 
mere owner of the soil, on which they may be found : and 
it therefore extends to those who may be injured by their 
being thereon ; as commoners, or other persons entitled to 
the use or produce of the land, (d) For as the soil itself 
usually belongs to the lord, if the remedy of distress were 
confined to him, the commoner might often be left without 
suflicient redress, (e) He cannot however resort to a dis- 
tress, where the owner of the cattle has any colour of right 
to put them on the land : for to distrain them in such a 
case, would be for the commoner to judge for himself in a 
question that depends upon a more competent inquiry; but 
where cattle are put upon the common, without any colour 
or pretence of right, the commoner may distrain them ; and 
therefore he may always distrain the cattle of a stranger 
thereon. (/) 

But it seldom happens, that a commoner can distrain the 
cattle of the lord, unless by special custom. (^) In some 
cases, however, he may, as where the land was by custom 
to lie fresh until Lady-day in the year succeeding the cut- 
ting of the corn, during that time the lord being absolutely 
excluded from the land, it was held that the commoner 
might distrain his beasts found thereon. (A) So, where by 
custom the lord could not put on the land more than three 
horses after Lammas-day, it was determined that the com- 
moner might distrain any additional horses, for they were 
as evidently trespassers on the land, as if they had belonged 
to a stranger, (i) And it seems, that if cattle be agisted by 
the lord, and improperly put on the common, the com* 

(<0 1 Roll. Abr. 405. (0 Kinrick v, Pargiter, Cro. 

(e) Mary's case, 9 Rtp. 112 b. Jac. 208. S. C. Yelv. 129. This 

(/) Hall V. Harding, 4 Bur. custom or prescription against the 

24SS. S. C. 1 Blk. 674. lord is indeed denied to be good 

ig) Kinrick v. Pargiter. Yelv. in 2 Roll. Ab. 267; but as it 

129- should seem for a very insuffi- 

(h) 1 Roll. Ab. 405—6. Burt cient reason. V. JBurr. 2429. ul 

v. Moore, 6 T. R. 335. supra, and Saund. cited infra. 
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moners may dtstrain them as the cattle of a* stranger, (i) Cbap.x. 
Indeed^ there seems to be good reason, why in many cases^ 
commoners should be permitted to distrain the cattle of the 
lord^ since it is held that even the copyholders of a manor 
may be entitled to the sole and several pasture of the lord's 
soil^ to the exclusion of the lord himself. (/) But where the 
lord has any pretence of right for putting on his own cattle, 
although he may have been guilty of a surcharge, provided 
his number be not absolutely stinted, it is perfectly clear 
that the commoner cannot distrain those surcharging, (m) 
And indeed the same rule of law applies to the case of a sur- 
charge made by another commoner. So. that if the owner 
of the cattle have a right of common of pasture for two 
sheep for every acre of land, here the number of the cattle 
not being absolutely certain in itself but requiring a me- 
dium to determine it, namely an admeasurement of the 
commoner's land ; another conmioner cannot distrain the cat- 
tle surcharging. (91) So if the right of common be for cattle le- 
vant and couchant on the owner's land, another commoner can- 
not distrain for a surcharge, but must try by a jury, the number 
accommodated to the land, {n) If, however,a commoner's right 
be absolutely stinted in number, as to put on ten beasts only, 
and he puts on a greater number, it should rather seem, 
that the overplus may be distrained by another commoner, 
and certainly maybe distrained by the lord.(o) If the stint 
of common be for one beast, and two be separately put on, 
it seems that only the beast last put on can be distrained for 
the surcharge; but if they are put on together, then the 
lord may distrain which of them he chuses.(j!7) 

Where a commoner agrees not to exercise his right of 
common for a certain time, he thereby during such time, 
renders himself a stranger to the land, and his cattle may 
be distrained accordingly. Thus, where ^. was possessed 
of part of a common field, with right of common over the 

(k) so Edw. S. 87. (n) Hall v. Harding, Burr. 

(0 Hoskios V. Robins, 8 Saund. S4S1. S. C. BIk. Rep. 674. 

384. (0) 1 Roll. Abr. 665. Dixon v. 

(m) Hodesdon v, Gresil, Yelv. James, 2 Lutw. 1841. Burr. 84SI. 

104. Danv. Abr. Vol. 1. pi. 6. in ut supra, 

niargine. Cp) Ellis v. Rowles, Willes, 638. 
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CftAisX. whole fields and B. having a similar rights they entered 
into an agreement not to exercise their rights for a certain 
number of years^ it was held that ^. might distrain^ as da- 
mage-feasant, the cattle of J3. coming on his land during 
that time. (9) But such a distress can be made only for the 
cattle doing damage on the distrainor's part of the land ; for 
if there be a shack common^ (that is^ an open common field, 
consisting of different parcels^ with intercommonings) of 
which every one knows his own parcel^ and cattle be put on 
it at an improper season of the year, they can be distrained 
only by him on whose parcel of the common field they are 
damage-feasant« (r) And if two persons have the concur- 
rent possession of a close, for the exercise of distinct, but 
not inconsistent rights, they cannot distrain the cattle of 
each other damage- feasant. (^) 

A guardian in socage may distrain cattle damage>-fea- 
8ant,(/) and so may a husband and wife jointly. (1/) 

If a distress damage-^feasant be made in respect of a right 
of common of pasture, to which two tenants in common are 
entitled, the distress should be joint ; for it is made in res- 
pect of their joint poi^session, and not of their several 
estates. («;) And where it is made in respect of their several 
estates, as for damage-feasant on land, to which two tenants 
in common are entitled, although either of them may dis- 
train alone, yet he must avow in his own name, and make 
cognizance as bailiff of his co-tenant, (u;) And as a distress 
for damage-feasant is made on account of an immediate in- 
jury or prejudice to the enjoyment of the land and its pro- 
duce, the right of distress will pass to a grantee of the 
vesture of the soil. Thus, where the King granted to one 
the herbage of a forest, it was held that the grantee might 
distrain as damage-feasant any cattle coming on the laud.(jr) 

(q) Whiteman v. King, 2 H. Bi. Barnard, 36. 

4. (v) C alley r. Shearman, S H. 

(r) 1 Roll. Abr. 665. BL 386. 

(«) Churchill v. fivans, 1 Taunt. (w) Willis v. Fletcher, Gro. 

529. Eliz. 530. Anon. Sir Wm. Jones, 

(0 Wade V, Baker, 1 Id. Raym. S5S. 

130. (x) Djer, 886. pi. 40. 

\u) 'Thresher r* Chapman, 1 
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Soy also^ where ^. demised to J9. the milk of twenty-two cbap. x. 
cows^ to be provided by y^. and fed at his expence on certain 
dosefi beloTiging to hio^^ and he covenanted that J3. might 
tarn out a horee^ and that no other cattle should be fed 
there, it was held that J3. might distrain, as damage-^feasant^ 
any other cattle of ^. found thereon, (y) In like manner, 
if a man put cattle into my pasture for a week, and after<» 
•wards I give him notice that I will keep them no longer, 
and he will not fetch them away, I may then distrain them 
as damage- feasant, (z) 

Cattle may be distrained as damage-feaaant, not only for 
the injury which they may do to the pasture or herbage of 
the land, but for damage of any other kind ; as by the lord 
of the soil, although he may not have any interest in the 
herbage } for there may be other damage besides eating the 
grass, as by destroying plants or trees, in which the interest 
of the lord still continues, (a) 

If tithes are suffered to remain on the land, after a reason-* 
able time has elapsed for carrying them away, they may be 
distrained as damage-feasant ; but the owner must not turn 
his cattle on the land to consume them* {b) 

Before the Statute of Uses, it was held, that a cestuy que 
use could not distrain cattle damage-feasant on his land ; but 
now, wherever the use is extended by the statute, it should 
seetn that the cestuy que use is entitled to distrain, because 
he has an estate in the land.(c) 

As this kind of distress is made for the injury sustained by 
reason of the very thing .distrained, it necessarily follows, 
that no kind of thing which is capable of being damage- 
feasant can be exempted from distress , (d) unless it be in 
immediate use, as a horse on which a man is riding, or a 
net in his hand : (e) for to distrain these might probably lead 

(^) Burt V. More, 6 T. R. SS9. Wight. 1 13. 

(a) Noy's Maxiras, 38. (c) 15 Hen. 7. cited DyCt 9. pi. 
{d) Hoskint v. Robins, 2 Saatkl. 26. 

39S. (d) Com. Dig. Distl^sd, B. 4. 

(b) Shapcot V, Mugford, 1 Lord {€) See the cases cited post. 
Kaym. 187. Williams v. Laddar, Chap. XI. 
8 T. R. 72. Baker v. Leather, 1 
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Chap. X. to a breach of the peace. But the distress must be confined 
to the very thing which is damage-feasant; for one thing 
cannot be distrained for the damage done by another. Thus, 
as we have seen in the case of surcharging common, (/) it is 
only the cattle creating the surcharge, that can be distrained. 
So if ten head of cattle be damage-feasant, and all but one 
escape before distress, the owner of the soil cannot distrain 
that one for the damage done by all ; but only for the 
damage done by itself 5 and he must bring trespass for the 
damage done by the remidnder. {g) The same cattle may 
however be twice distrained, if they a second time do damage 
on the land, although their owner may have replevied them 
after the first distress, for this is a new injury. (A) 

If a tenant holds over after the expiration of his term, he 
cannot distrain the cattle of his landlord put on to take pos- 
session, (t) 

If cattle be really trespassers on the land, it matters not 
to whom they belong, for they may be distrained damage- 
feasant although they may have come on the land without 
their owner's knowledge or consent, or by the default of 
another, {k) provided that it be not by the default of the 
owner of the soil^ or his tenant ; as by not properly repair- 
ing the fences of the land ; for in that case, the distrainor 
cannot take advantage of his own wrong. But if the owner 
of the cattle suffer them to remain on the land after notice 
given to him to remove them, they may be distrained for 
any damage done after such notice. (/) 

As a distress of things damage -feasant must be made 
whil&t they are doing damage, the law allows this distress 
to be made in the night, or in short, whenever they are so 
found on the land ; for otherwise, the cattle might escape, (w) 
But in all other respects, both as to time and place, this 

(/) Ante, p. 137. (/) Edwards v. Halinder, 2 Leon. 

(g) Yaspor v, Edwards, 12 Mod. 93. Kimp v. Crewes, 2 Lutw. 

660. 1579. Com. Dig. Pleader, 3 M. 

(*) F. N. B. 71. 29. cited in note (4) to Poole ». 

(i) Taunton v. Costar, 7 T. R. Longueville, Wms. Saund. 2. 285. 

431. (m) Co. Litt. 142 a. 

ifi) 1 Roll. Abr 665. 
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kind of distress is of all the strictest ; for the thing dis- Chap^x. 
trained must be taken in the very act ; so that if the cattle 
are once off the land^ they cannot be taken even on fresh 
pursuit^ (m) although they may have been purposely driven 
off the land^ in order to prevent the distress, and within the 
very view of the person coming to distrain them, (o) If, 
however, the distrainor once enter the locus in quo to dis- 
train the cattle, it should seem that they cannot afterwards 
be driven off the land,(p) so as to prevent the distress. If 
the cattle being impounded, escape by his own de&ult, the 
distrainor cannot make another distress ; (7) but otherwise 
he may, or may bring trespass, (r) 

Cattle can be distrained only for the damage done at one 
time on the land ; so that, if beasts trespass on the land on 
one day, and then go off, before they can be distrained, and 
trespass on it the next day, and then are taken, they can- 
not be detained for the damage done on both days, but only 
for that done on the latter, (it) And, as I have before ob- 
served, if there are several beasts, each must be detained 
ouly for the damage done by itself, and not for any part of 
that done by the rest, (it) 

If cattle be merely on the land, but not doing damage 
there, (which may very well happen if there be not at the 
time any thing growing thereon) it seems that they cannot 
be distrained as a damage-feasant. (it) 

Things can be considered as damage-feasant only on a 
private soil : so that corn pitched in a market, or hides 
brought there for sale, cannot be distrained as damage- 
feasant ; for things cannot be said to be damage-feasant in a 
public market, where persons have a right to bring their 
goods for sale, {s) But where any thing is improperly 
placed on another's soil, it is not necessary that it should 

(fi) Vaspor V. Edwards, 12 Mod. (r) Bac. Abr. Tresp. F. 1. 

660. («) Major of Lawnson's case» 

ip) Co. Litt. 161 a. Cro. Eliz. 75. Frasel v. Morris, 

(p) Clement v. Milner, 3 Esp. Noy, Rep. 19. Austin v. Whitred, 

Rep. 96. Willes, Rep. 623. 

(9) Cas. temp. Holt, S57. 
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Chap^x. actually do an injury to the soil^ or its produce ; it is 
enough that it unlawfully incumbers it ; and therefore if 
turves be laid on a common, it seems that they may be dis- 
trained by a commoner as damage^feasant, although he 
could not justify destroying them, (t) For a distrainor can 
have no right to use destroy or injure the things taken as 
damage-rfeasant, but only to detain them, as a pledge for the 
satisfaction of the injury sustained. And, therefore, if a 
person endeavouring to distrain beasts damage*feasant, im- 
properly drive and chase them, so as to injure the cattle, 
their owner will be entitled to recover a satisfaction in 
damages. (2«) 

(0 Bromhall v. Norton, Sir (») Anonymous, 3 Leon. Rep. 
Thomas Jones, 193. 15. 



CHAPTER XL 

Of the Things which may be taken as a Distress. 

It may be laid down as a general rule, that even at the com- 
mon law, all personal chattels are liable to be taken as a 
distress, unless they fall within some of those exemptions 
which will be hereafter specified. And as with relation to 
such exemptions, the points of difference between the sub- 
jects of a distress for rent, or other causes, are not very 
numerous, it will be convenient to consider them together, 
pointing out their distinctions as we proceed. 

It has been already observed, that a distress was regarded 
at the common law only as a pledge. And this principle 
has given birth to various exemptions from the general lia- 
bility to distress, both with respect to the nature of the 
thing distrained, and the property, or possession of the per- 
son from whom it is taken. 



be taken as a Distress. 



US 



First, A& every thing which is distramed is presumed to CiIap, ix. 
be the property of the wrong-doer, the distress must be of ^ . 
a thing in which there may be a valuable property : and of thioffs 
therefore dogs, cats, bucks, does, or other animals that are theie caa 
feriB naturcBy cannot be distrained, (a) Yet if deer are kept {*uab?e^pro- 
in a private inclosure for sale, or profit, they maybe dis- v^^7^ 
trained for rent, (b) And other animals, as greyhounds and 
ferrets, and indeed all personal chattels, may be taken da- 
mage-feasant. (c) 

Secondly, Whatever is in a man's present use or occupa- Nor of 
tion, is during that time privileged from distress ; as a horse pre^f^t^*^ 
on which he is riding, or an axe with which he is cutting ^^^ 
wood, {d) This rule extends even to the case of a dis- 
tress damage-feasant; for although it is said to have been 
formerly held, that horses might be severed from the 
plough, (e) or a horse taken damage-feasant, and impounded, 
although a rider were upon him;^ such distress is now deter- 
mined to be unlawful, as it would be liable to lead to a 
breach of the peace. (/) So nets or ferrets cannot be 
taken damage-feasant in a warren, if they are in the hands 
of a person using them, (g) And although it was formerly 
considered, that a cart and horses when carrying corn, or 
hay, might be distrained for rent-service, (h) it seems now 
to be held, that such a distress would be illegal^ as being 
made on things in immediate use. On the same ground, it 
has been determined, that a loom cannot be distrained when 
b the hands of the weaver ; (t) nor wearing apparel, if in 



(«) Co. Litt. 47 a. Blacks. 
Comm. V. 3. 7. 

(b) DaYtes v. Powell, Willes, 46. 
It may be doubted from tbe judg- 
meat in this case^ whether dogs 
cannot at the present day be taken, 
as a distress for rent. 

(c) Atbol V. Corbet, Cro. Jac. 
46.^. Yin. Abr. Distress, A. Cora. 
Dig. Distress, B« 4* 

(d ) Co. Lit 47 a. 



(e) Tunbridge's Case, Cro. EHts. 
7. 

(/) Hargrave, note (18) on Co. 
Litt. 47 a. Storey v, Robinson, 6 
T. R. 139. 

(g) Harg. Note (IS) ibid. Read 
V, Burley, Cro. Eliz. 550. 

(h) Welch V. Bell, 2 Keb. 529, 
596. S. C. 1 Sid. 422, 440. 

(t) Simpson v» Hartopp, Willes, 
Rep. 517. 
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CflAP XI. actual use ; but if put off, though only for the purpose of 

repose, it is liable to be taken as a distress for rent, (c) 
Nor of Thirdly, '^ Valuable things in the way of trade are not 

the wiiy'of liable to distress. As a horse standing in a smith's shop to 
^'*^^' be shoed, or in a common inn ; or cloth at a tailor's house, 

or com sent to a mill or market. For all these are pro- 
tected and privileged for the benefit of trade." (cQ But 
these general rules must be understood with some limita^ 
tions. For although the goods of a guest at a public inn 
are privileged from distress, because such a place is publid 
jnrisy and all men have a right to use it without naolesta- 
tion:(e) yet this exemption was held not to extend to the 
case of a chariot, standing in the coach-house of a livery 
stable keeper : for that is not a common inn, and the hire 
of its standing may be considered as part of the profits of 
the premises. (/) The goods to be exempted from distress, 
must also be within the very precincts of the inn, and not 
on other premises at a distance belonging to it.(g) And 
even within the inn itself, the exemption does not extend to 
the goods of a person dwelling therein as a tenant, rather 
than a guest. (A) 

For the general benefit of trade, it has been determined, 
that goods carried to be weighed, even at a private beam, if 
in the way of trade ; or a horse that has carried corn to a 
mill to be ground, and during the grinding of the com is 
tied to the mill door; are privileged from distress for 
rent, (t) So goods in a public fair cannot be distrained 
unless it be for toll due from their owner ;{k) nor a horse 
which carries corn to a market, and is placed for a time in 

(c) Bissett V. Caldwell, and (g:)Croserv.Thomliiison,Banits, 
Baynes v. Smith, 1 Esp. 206. S. C. 472. cited Burr. 1500. 

Peake^s Cases, S6. HunVs Gil- (h) Francis v. Wyatt, Bl. Rep. 

bert, 49. 484. Hunfs Gilb. 40. 

(d) Bl. Comm. Y . 3. p. 8. (t) Read r. Barley, Cro. Eliz. 

(e) Robinson v.Walter, S Bulstr. 549, 596. 

269. (k) Osbuston r. James, 2 Lutw. 

(f) Francis v. Wjatt, 3 Burr. 1880. 
1498. S. C. Bl. Rep. 483. 
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a private yard ;(/) but if cattle be put to stand or depasture Chap.XI. 
in a place in their way to the market, but remote from it, 
they may be distrained by the Jandlord for his rent 3 al- 
though he had notice of their being there^ and consented to 
it ; for such parol licence is no waiver of the right of dis- 
tress, without an express agreement to that effect, (m) But 
if such consent be deceitfully given for the purpose of ob- 
taining a distress, equity will relieve upon the ground of 
fraud, (n) Upon the same principle of the benefit of trade, 
goods are privileged from distress, whilst in the hands of a 
common carrier : and even a private person undertaking to 
carry, them for hire, is pro hac vice considered as a carrier ; 
and the goods are protected whilst they remain in his 
possession, (o) So also goods landed at a wharf, and depo- 
sited in a warehouse there, (p) cannot be distrained for the 
rent of the warehouse, and it is immaterial whether they 
are deposited by the principal or his factor. (9) So also, and 
for the same reason, goods of the principal in the hands of 
his factor, cannot be distrained by the landlord for the rent 
of the factor^s premises, (r) 

In general, all goods found upon the premises demised, of a Dis- 
are distrainable for rent; whether they belong to the tenant goods of a 
or not ; subject however to those rules of exemption relative ^*^*°Sf®''' 
to the nature of the things distrained, which belong to dis- 
tresses in general. But with regard to a stranger's beasts 
which are found on the tenant's land, the following distinc- 
tions are taken. If they are put into the land by consent of 
their owner, or come in by breaking its fences, being in re- 

(/) Read V. Burley, Cro. Ellz. market, would not now be held 

596. liable to be distrained for rent. 

(w) Fowkes w. Joice, 2 Vent. Wms. Saun^ « vol. 289 a. note (7). 

50. S. C. 3 Lev. 260. S. C. 2 (0) Gbboum w. Hirst, 1 Salk. 

Lutw. 1161. _ 249. 

(») S. C. Prec. Ch. 7. 2 Vern. (p) Francis v. Wjatt, Berr. 

I3U The learned editor of Saun- 1498, 1602. 

ders is of opinion that cattle be- (g) Thompson r. MaAelcr, I 

longing to a drover being put Bing. 283. 

into the ground with the consent (r) Gilman v. Elton, 3 B. & B. 

of the occupier, to graze only 75. 
one night in their way to a fair or 
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Chap. XL pair, or even its defective fences, wh^re neither the tenant 
^^^^^^^ nor his landlord is bound to repair them, they are iinme* 
diately distrainable for rent arrear : but if they come in 
through defective fences, which the tenant or his landlord is 
bound to repair, the lord cannot distrain them for service, 
until they have been levant and couchant on the land ; nor 
can the lessor distrain them for rent, (although they may 
have been levant and couchant, and even have remained on 
the land for several days) until after notice given to their 
owner to remove them. This rule, however, is said not to 
apply to the grantee of a rent-charge, nor to the lord of the 
fee distraining for an ancient rent ; who may in such case 
distrain the cattle after they have been levant and cou- 
chant :{s) but if before that time, the Qwner pursue and re- 
take them, they will be saved from the distre8s.(/) And 
where such cattle was distrained for a rent-charge twenty 
years in arrear, equity relieved against it.{u) 
Imple- Fourthly, The tools and utensils of a man's trade, the im- 

l^e and plements of husbandry, beasts of the plough and sheep are 
^^f*^' also privileged from distress, not only while in actual use, 
but whilst any other sufficient distress can be found on the 
pren^ises. (s) This rule however applies only to distresses 

(s) 1 Roll. Abr. 668, 669. Gill pears, from Britton and the Mir- 
V. Gawin, 2 Roll. Rep. 124. Kimp ror, as cited by Lord Coke, S 
V. Cruwes, 2 Lutw. 1577. S. C. Instit. 132,133, to have beenaf- 
Ifd. Raym. 168. Anonymous, 2 terwards extended to armour, do- 
Leon. 7. Bl. Comm. 3. p. 8, 9. roestic utensils, apparel and jew- 
Harg. note (3) Co. Litt 47 b. els. Saddle horses also were ex- 
Wms. Saund. 289. note (7). empted, probably on^the distinc- 

(0 Fowkes V. Joice, 2 Yem. tion adopted by Bracton, jib. 4. 

131 . fol. 217. between the animaU^ U- 

(tf) Bro. Dfstr. pi. 21. boriosa et otiosa^ a.nd this privilege 

(or) Co. Litt. 47. (a) Stat, de dis- seems to have been still recogni- 

trict. Scac. 51 Hy. 3. st. 4. Gorton nized in the time of Rolle. See 

V. Fawlkner, 4 T. R. 565. The Abrige. p. 687. pi. 24. p. 661. pi 

rule of exempting beasts of the 16. And semble that it extends to 

plough from distress, whilst any the case of a distress for rent, as 

other distress could be found, well as any other debt due to the 

seems not to have owed its birth King, Dalis Rep. 84. Et Fasch. 15 

to the statute of 51 Hy. 3. but to Eliz. rot 56. cited by Dyer 318 

have been as ancient as the com- in margine* 
men law itself. And this rule ap- 



to be taken as a Diatress. 147 

for rent in arrear, amerciaments, &c. : but not to distresses Chap. XI. 
under particular statutes ; which are rather in the nature of 
executions : and such things may therefore be distrained for 
poor's rates. (J) Nor does this rule extend to a distress for 
damage-feasant ; {u) or a distress made for a toll or duty, 
arising in respect of the thing distrained, and other things 
connected with it. As for distraining two sheep out of a 
flock, by the owner of a market, for the toll due in respect 
of the whole flock, (x) Or taking the anchor, sails and 
cables of a ship, as a distress for the port duty due for the 
vessel, (y) 

Fifthly, As a distress was anciently regarded only as a NoDU- 
pledge, to be restored upon the performance of the duty for Perishable 
the default of which it was taken ; it became a rule, that ^ "' 
those things only should be distrained which could be re- 
moyed and restored in as good plight as that in which they ^ 

were taken. {%) And therefore at the common law, fruit, ^ 
milk and other things of a perishable nature, could not be 
distrained: (a) nor money, unless in a bag? because the iden- 
tical pieces could not be known. (6) Neither could grain or 
flour be taken out of a sack, or hay from a bam ; because 
the quantity taken could not be ascertained : {b) nor corn in 
the sheaf; because the grain must be shed and scattered by 
removal, imless indeed it were found in a cart, in which it «. 
could be removed without further injury or loss. (A) Btil ,. 
this, as we have before seen, is now altered by stat. 2 W. & 
M. c. 5. s. 3. which enables any person to distrain for rent, 
sheaves or cocks of corn, or corn loose or in the straw, or 
hay in any barn or granary, or upon any hovel, stack or rick, 
or otherwise upon any part of the land charged with such 
rent. This provision is held to extend to corn in whatever 



if) Edgecomb r. Sparks, 2 Show. Eliz. 7 1 0. 

126. Anonym. 8 Salk. 136. Hut- (y) Vinkenstone v. Ebden, Lord 

chins v. Chambers, 1 Burr. 579. Rayra. 384. S. C. 1 Salk. 249, 

(ti) Com. Dig. Distress, B. 4. {%) Gilb. Distr. p. 34. 

(jt) Osbaston v. James, 2 Latw. {a) Bl. Comm. 3. V. 9. 

1380 Smith «• Shepherd, Cro. {b) 1 Roll. Abr. 067. 
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Chap. XI. state it may be^ whether threshed or unthreshed : (e) and as 
this statute directs the distress to be sold within five days 
unless replevied, perhaps the rule of the ancient common 
law with respect to the perishable nature of the distress, no 
' longer extends, in the case of a distress for rent, to any 

thing which is not liable to deterioration within the period 
prescribed by the statute for the sale of the goods dis- 
trained. 
Nor oi Sixthly, Thinffs which are affixed or annexed to the free- 

things an- ^ ^ o 

nexedto hold, as fiirnaces, cauldrons, windows, doors and the like 

the Ffcc*" 

hold. cannot be distrained ; because they are not personal chattels^ 

but belong to the realty. (/) And this rule extends to such 
things as are essentially parts of the freehold, although for a 
time removed therefrom, as a millstone removed to be picked; 
for this is a manner of necessity, and it still remains, in con- 
templation of law, a part of the frehold. {g) And therefore 
the anvil of a smith fixed in his shop cannot be distrain- 
ed \ {g) nor a lime kiln, which is considered not to be a per- 
sonal chattel, but belonging to the freehold. (A) U^n the 
same principle, growing com could not be distrained at the 
common law ; {%) but this rule, as I have before stated, is 
now altered by stat. 11 Geo. 2. c. 19. s. 8. by which, land- 
lords or lessors to whom rent is in arrear, are enabled to take 
and seize all sorts of com and grass, hops, fruits, roots, pulse, 
Qji^urf^^ *'*ir or other product whatsoever, which shall be growing on any 
i^C^hwJh^ * part of the premises demised, as a distress for such rent. It 

has however been held, that the word product is confined to 
products of a similar nature with those specified in the statute, 
to all of which the process of becoming ripe, and of being 
cut, gathered, made and laid up, when ripe is incidential; 
and therefore does not extend to trees, shrubs, and plants 
growing in a nursery ground. (A) 
Or in the Lastly, Those things cannot be distrained which are al- 

cuBtody of ^ ^ 



the Law. 



(e) Bellasis v. Burbage, 1 Lutw. (A) Niblet r. Smith, 4 T. R. 504. 

«U. (|-) 1 Roll. Abr. 666. 

(/) Co. Litt. 47 b. (A:) Clark r. Gaskarth, a Taunt 

{g) Bro. Abr. Distress, pi. $3. 431. 3 Moore. 96. 

Gorton v, Fawlkner, 4 T. R. 567 
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ready in the custody of the law ; because the distrsdn^K^HAP. xu. 
cannot legally take them into his own possession, (z) 

(z) Vide antCy chap. 4. 



CHAPTER XII 



Of the Manner in which a Distress should be made, 

and qflerwards disposed of. 

Th£ proceedings on a distress are regulated partly by 
the rules of the ancient common law^ and partly by statute. 
But the remedy of distress for rent has been so materially 
altered and extended by the provisions of some modem 
statutes^ and thereby rendered so different in its proceedings 
from all other distresses, that it will be proper to consider 
them separately: and for this purpose, to inquire, first, 
into the manner of proceeding on a distress for rent ; and 
secondly, of proceeding on a distress for other causes. 



Of proceeding on a Distress for Rent. 

A distress for rent may be made either by the person to Distress 
whom it is due, or by his bailiff, that is, an agent autho- J^^ ^^5- 
rized by him to make the distress. If made by the person ^^^' 
himself to whom the rent is due, whether he be the lord 
distraining for a rent-service, or the grantee of a rent- 
charge, or the lessor distraining for rent reserved on lease, 
no particular form is required for making the distress. The 
most proper way of making it, is however for the landlord 



/ 
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By his 

bailiff. 



^ 



Of proceeding an a 

/he premises demised, and take hold of some 

/niture^ or other personal chattel .found thereon, 

i take this table, (or whatever else it may be) in 

of all the other goods on these premises, as a dis- 

t the sum of £ rent, due to me at • 

>8t. 

/the distress be made by a bailiff, he should be properly 
autliorized to make it : for which purpose, the landlord 
should give to his bailiflf a written authority, (or as it is 
usually termed ^ warrant of distress) which may be in the 
following form, (a) 



Warrant of 
distress. 



I hereby authorize and require you to distrain the goods and 
chattels in the dwelling house, (or ^^ in and upon the farm 

lands and premises" ) of A. B. situate at« in the 

county of , for •£, being— i year's r^nt, 



due to me for the same, at 



-last; and to proceed 



thereon, for the recovery of the said rent, as the law di- 
rects. Dated the — — day of 18 

Yours, &c. 
To E. F. my bailiff. C. D. 

« 

Neither the warrant of distress, nor indeed any other of 

the proceedings in making a distress, requires a stamp, or 
to be under seal, although made by a corporation aggre- 
gate ; (5) but the warrant must be signed by the person 
entitled to the rent, under whom the bailiff may afterwards 
justify, (or as it is termed, make cognizance) for the distress 
in the replevin : in the case of a joint distress, as by copar- 
ceners, the warrant must be signed by all the persons enti- 
tled to distrain, (c) 

If however a person distrain as bailiff to another, the dis- 
tress will be good^ although he did so without authority, 



(a) I am not aware of any au- 
thority to shew that the bailiff 
must have a written warrant of 
distress; although it is certainly 
the most eligible mode of appoint- 



ment» as being the most easily 
proved, Vide stat. Westm. 2. 13 
£d. 1. c. 37. 

(b) Anonymous, 1 Salk. |91. 

(r) See ante, p. 55. 
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provided the act be subsequently adopted by the party, in -^^JI^^^' 
whose behalf the distress was made ; but if in the first in- 
stance he make the distress in his own aiame, he cannot 
afterwards protect his unlawful act, by declaring that he did 
so as a bailiff or agent. (cT) 

When the bailiff is thus provided with the reqiusite au- 
thority, he may proceed to make the distress in the same 
manner as before prescribed for the landlord ; only express- 
ing, that he makes the distress as the bailiff of the landlord, 
for rent due to him, and by virtue of an stuthority given to 
himself by the landlord for that purpose. For if the bailiff 
be required to shew the cause of making the distress, he 
ought to do it ; but if not required so to do, he may dis- 
train generally, {e) 

As the distress may be made on all, or only on a part of of the no- 

- , ij 1 tice and 

the tenant's goods, (/) it is proper that he should know inventory, 
what goods the landlord intends to comprize within the dis- 
tress ; that he may know what he will be obliged to replevy. 
And for this purpose, as soon as the distress is made, whe- 
ther by the landlord or his bailiff, an inventory of the goods 
dbtrained should be prepared in the following form. 

An Inventory of the several goods and chattels distrained 

by me C. D. (or«E. F.'' the bailiff) the- day 

of- ■ in the year of our Lord, 18——, in the 

dwelling house, (&c.) of A. B. situate at — in 

the county of , (and if the distress be made 

by a bailiff, say " by the authority and on the behalf of 

" C. D." ) for the sum of £ being year's rent 

due to me, (orj/"to the said C. jD.") at last. 

IN THE DWELLIN6-H0USB. 

In the parlour, one table, (&c.) 

(<OGodb. 109. Potter r. North, tiously make an excessive di»- 

l Saund. 347 c. n. (4). aad the tress, he will be liable to the pc- 

cases there cited. nalties of the statute of Marle- 

(e) Buller's case, 1 Leon. .50. bridge, for which sec post ch. 13. 

(/) For if the landlord tor^^ 
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Chap.jcii. To this inventory should be subjoined the following notice 
to the tenant {g) 

Mr^ A. B. 

Take notice, that I have this day distrained (or 
that as bailiff to C. D. your landlord, I have this day dis- 
trained") on the premises above mentioned, the several 
goods and chattels specified in the above inventory, for the 

sum of /. being yearns rent due to me, (or 

" to the said C. D/*) at last, for the said pre- 
mises ; (A) and that unless you pay the said rent, with the 
charges of distraining for the same, within five days from 
the date hereof, the said goods and chattels will be appraised 

and sold according to law. Given under my hand, the 

day of — - in the year of our Lord, 18 — . 
Witness, 

Ii« S. C JLi. 

The following form is applicable to the case of a distress 
for a rent-charge. 

Take notice, that by the order, and on the behalf of C. D. 
I have this day taken and distrained in and upon the &nn 
and lands, called ■ in your occupation, in the parish 

of m in the county of » all the com, grain, 

and effects in the inventory here under mentioned, for the 

sum of /. being -<• — year's annuity or rent- charge of 

L per annum, due to the said C. D. at* last, 

and charged on and issuing and payable out of certain 

manors, farms, lands, and premises called in the 

parish of in the county of : aforesaid, of 

ig) Esp. Ni. Pri. 419. « chattels in the stable, &c. on the 
{h) If the distrainor secure the " said premises.") 
goods on the premises, under the But if ^he distress be of growing 
authority of the 10th section of crops' under the 8th and 9th see- 
the Stat. 11 Geo. 2. c. 19. the fol- tions of the same statute, the no- 
lowing clause may. be introduced tice must of course be of a diflfef- 
into this part of tbe notice (" and ent kind. See post. 
'* have secured the said goods and 
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which the farm and lands first above mentioned are part and Chap. jciL 
parcel^ and that unless the said arrears of the said annuity or 
rent-charge, together with the expences of this distress, are 
paid and satisfied, the said com, grain, and effects will be 
disposed of according to law. Dated (&c.) 

E.F. 
To Mr. A. B. and all whom it may concern. 

This notice of distress is preparatory to the sale of the 
goods, if not replevied, according to the stat. 2 W. & M. 
c. 5. 8. 2. by which it is enacted, that where any goods shall 
be distrained for rent due upon any demise, lease, or con- 
tract, and the tenant or owner of the goods so distrained, 
shall not within five days next after such distress taken, and 
notice thereof (with the cause of such taking) left at the 
chief mansion-house, or other most notorious place on the 
premises charged with the rent distrained for, replevy the 
same with sufficient security to be ^ven to the sheriff ac- 
cording to law ; that after such distress and notice as afore- 
sddy and expiration of the said five days, the person dis- 
training shall and may, with the sheriff or under-sheriff of 
the county, or with the constable of the hundred, parish, or 
place where such distress shall be taken, (who are thereby 
required to be aiding and assisting therein) cause the goods 
so distrained to be appraised by two s^orn appraisers (whom 
such sheriff, under-sheriff, or constable are thereby em- 
powered to swear) to appraise the same truly, according to 
the best of their understandings ; and after such appraise- 
ment, shall and may lawfully sell the goods distrained for 
the best price that can be gotten for the same, towards satis- 
faction of the rent for which the said goods shall be dis- 
trained, and of the charges of such distress, appraisement, 
and sale : leaving the overplus (if any) in the hands of the 
said sheriff, under-sheriff, or constable, for the owner's use. 

The right of the tenant to replevy continues until the time 
of the actual sale, notwithstanding the expiration of the five 
days, and the removal and appraisement of the goods. 

The notice of taking the distress is not required by the 
statute to be in writing ; and therefore a parol notice may 



154 Of proceeding on a 

Chap. XII. be given, either to the tenant of the premises, or the owner 
of the goods distrained, (i) And although such notice is 
directed by the statute to specify the cause of the taking, it 
is not material whether it accurately state the period of the 
rent's becoming due, (A) or even whether the true cause of 
taking the goods be expressed therein, since a man may dis- 
train for one cause, and justify for another. (/) If the no- 
tice be not personally given, it should be left in writing at 
the tenant's house, or according to the directions of the sta- 
tute, at the chief mansion-house, or other most notorious 
part of the premises charged with the rent. 

Of remov- As soon as the distress was made, it was formerly by the 

ing the di8- ^ •' * 

tress. common law, the duty of the distrainor to remove the goods 

from the premises within a convenient time ; and by the ef- 
fect of the statute of 2 W. & M. c. 5. unless the goods dis- 
trained were corn, hay, or straw, it was necessary to re- 
move them immediately, (m) in order to impound them ia 
some other place of safety : and the distrainor may still do 
sp, if he think fit, giving notice to the tenant or owner, of 
the place to which they are conveyed. But now by the 10th 
section of the stat. 11 Geo. 2. c. 19. the distrainor is autho- 
rized to impound the goods distrained on any convenient part 
of the tenant's ground, to remain there during the space of 
five days, when they are to be sold, unless sooner replevied 
by the tenant, (n) 

Where goods are so impounded upon the premises, and 
not replevied, the landlord is not b(^nd to. remove them im- 
mediately on the expiration of the five days ; but is allowed 
^a reasonable time beyond that period to sell and dispoy of 
them, (o) If, however, he suffer them to remsdn beyond 
such reasdhable time, without the consent of the tenant, he 

(t) Walker v. Eumbold, 12 T. R. 654. Eiherton v. Popple- 
Mod. Rep. 76. well, 1 East. 142. sed vide Buller's 

(k) Moss v. GalKmore, Doug, case, I Leon. 50. 

279. (in) Dod v. Manger, 6 Mod. 

(0 Godb. 109, 110. Groenvelt Rep. 215. 

V. Burwell, 1 Ld. Raym. 454, 466. (») Stat. 2 W. & M. c. 5. ^^ 

Batler and Baker's case, S Co. 26. Geo. 2. c. 19. 

(«) Crowlhcr v, Ramsbotham, 7 (o) Pitt t;. Shew, 4B. & A* ^^' 
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becomes a trespasser, (p) And it seems advisable when the Chap, xil 
terms of the stat. of 1 1 Geo. 2. c. 19. are not strictly complied 
with^ by impounding the goods on some convenient part of 
the premisets^ but the same are suiFered to remain dispersed 
over different parts of them^ that the express consent of the 
owner to their so remaining should be obtained^ as it was 
held in a case before Lord Mansfield, where on a distress of 
household furniture, which remained untouched in different 
apartments, which during the five days were visited by the 
bailiff, that without the implied assent of the owner, he was 
liable to an action of trespass, (q) 

As it is in many cases desirable for the tenant that the 
goods should not be sold so soon as the law permits, it is 
very usual for him to sign an agreement or consent to their 
remaining for a longer time on the premises, in the custody 
of the distrainor or a person by him appointed for that pur- 
pose. Such consent it is most proper, though not absolutely 
necessary to have in writing, and may be made in the fol- 
lowing form. 

Memorandum, that I, A. B, do hereby consent and agree^ 
that C. D. my landlord, who hath distrained my goods and 
chattels for rent, in a dwelling-house^ (&c.) situate at ■ 

in the county of shall continue in possession of my 

said goods and chattels in the said dwelling-house, (&c.) for 

the space of days from the date hereof; the said CD. 

having agreed to forbea^ the sale of the said goods and chat- 
tels for the said space of time, to enable me to discharge the 
said rent : &nd I the said A. B. do hereby agree to pay the 
expences of keeping the said possession. As witness my 

hand, the day of in the year of our Lord^ 18—. 

A.B. 

If such consent be given on the part of the tenant, then 

(p) Griffin v. Scott, Ld. Raym. 395. The eYidence ia this case 

1424. S. C. SStran. 717. Win- of implied consent was, that the 

terbourne v. Morgan, II East. 295. plaintiff said, how much she was 

(q) Washborn v. Black, cited in obliged to Mr. M., who bad acted 

Winterbourue v. Morgan, 1 1 East, like a gentleman. 
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Chap. XII. the goods should not be sold until the expiration of the time 
^^^^^' agreed upon, but otherwise, the stat. 2 W. & M. c* 5. directs 
them to be sold at the expiration of five days after the dis- 
tress, in the manner therein prescribed, (r) 

Upon this clause of the statute it. has been decided, that 
the five days may be inclusive of the dc^ of sale, but must 
be exclusive of the time of it ; so that, where the distress 
was made on the morning of the 12th May, and the sale in 
the afternoon of the VJ^^ it was held to be regular : be- 
cause the five days expired on the morning of the latter 
day, {s) 
Of the Ap- Before the floods are sold, the statute requires them to be 

praisement , " 

and sale, appraised by two sworn appraisers, (whom the sheriff, under- 
sheriff, or constable may swear) but as this enables only the 
constable having jurisdiction in the place where the distress 
is made, to administer such oath, in the case last cited, where 
the goods were distrained in the parish of A. but the ap- 
praisers were sworn before the constables of the parish of B. 
(both parishes being within the same hundred, but in dif- 
ferent divisions, and each parish having different constables) 
it seems to have been doubted, whether this were a com- 
pliance with the requisitions of the statute, {s) But where 
a distress was made for the rent of land, part of which was 
situate in the hundred of Kinasley, in Wiltshire, and the re- 
mainder in the hundred of Andover, in the county of South- 
ampton, and the two appraisers were sworn only in the 
hundred, and by the constable of Kinaisley, but in the pre- 
sence of the constable of Andover, it was held to be good; 
because the distress was entire, and all the goods being im- 
pounded in the hundred of Kinasley, the impounding there 
was but a continuance of the original tahing in both the 
himdreds; (m) and as the goods were all impounded in the 
hundred of Kinasley, the constable of that hundred was the 
proper officer within the statute, {x) 

(r) v. ante, p. 153. (tf) Walker t;. Rumbold, U, 

(«) Wallace v. King, 1 H. Bl. Rayin. 53. S.C. 12Mod.76. 
13. ' {x) S. C. 4 Mod. 395. 
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The persons chosen as appraisers must not be interested ^^^.^' 
in the distress^ and therefore where the party distraining 
was chosen one of them^ it was held to be bad. (y) 

The oath may be administered to the appraisers in the 
following form. 

• 

You^ and each of you^ shall well and truly appraise the 
goods and chattels mentioned in this inventory^ (the con- 
stable at the same time holding the inventory in his hand, 
and shewing it to the appraisers) according to the best of 
your judgment. So help you God. 

This oath should be administered in the presence of some 
person who may afterwards attest it ; for which purpose it 
is usual to make a memorandum thereof as follows : 

Memorandum, that on the -*— ^ day of -'--** in the year 

of our Lord, 18—, G. H. of and J. K. of two sworn 

appraisers, were sworn upon the holy erangelists, by me, 
L, M.of ■■■■ constable, well and truly to appraise the goods 
and chattels mentioned in this inventory, according to the 
best of their judgment. As witness my hand. 

L. M. Constable. 
Present at the time of swearinir the^ 

said G. H. and J. K. as above, and> * * 

i P Q 
witness thereto, ^ * . ^. 

To which should be added the appraisement as follows* 

We the above named G. H. and J. K. being sworn upon 
the holy evangelists, by L. M. the constable above named, 
well and truly to appraise the goods and chattels mentioned 
in this inventory, according to the best of our judgment ; 
and having viewed the said goods and chattels, do appraise 
and value the same at the sum of L As witness our 



iy) BulLNi.Pri.81. 
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Chap. XII. hands/ the ■■ day of in the year of our Lord, 

"■"^^^""^ 18—. 

Witness, 

R. S. G. £1. 

J. K. 
Sworn appraisers, {z) 

The memorandum of the oath and the appraisement are 
usually written on, or subjoined to the inventory. 

The next thing to be done is to search the sherifiTs office, 
to see if the goods have been replevied, and if they have not, 
and the rent and charges are still unpaid^ then to sell the 
goods after they have been appraised in the manner before 
mentioned, for the best price that can be got for them : and 
sapply the whole produce, if necessary, in satisfaction of the 
rent, and the expences of the distress, appraisement, and 
sale : or if there be any overplus, to leave the same in the 
hands of the sheriff, under-sheriff, or constable, for the use 
of the owner of the goods distrained. 

" When the goods are valued, it is usual for the appraisers 
*' to buy thepi at their own valuation ; and a receipt at the 
" bottom of the inventory witnessed by the person who swore 
*^ them is usually held a sufficient discharge." 

** But if the distress be of considerable value, it is much 
*' more advisable to have a proper bargain and sale, between 
*' the landlord and the person who swears them, the ap- 
*^ praisors, and the purchasor, for the better proving the 
^^ transaction afterwards, if there should be occasion, (a)" 
Of the ex- The landlord is the persbn primarily liable for the neces- 

pencesofa - ,». , j.i«i_ 

distress. ^^^7 expences of a distress ; and an undertaking by any 
other person to pay them, is consequently within the provi- 
sion of the Statute of .Frauds, and will not be binding upon 

(%) The reader mil readily per- Forms. I was ii]4eed happy to 

ceive that in this and the preced- borrow any thing, however tri- 

ing forms of this chapter, I have fling, from the pen of that vahi^ 

adopted those given by Mr. Tidd, able writer, 
in the last edition of his Practical (a) Hunt's Gilbert, 328« 
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the party without a note in writing, (i) The amount of Chap.xii. 
these expences is not regulated by any statutory provision^ 
where the rent distrained for amounts to or exceeds the sum 
of 20/,, but must be reasonable according to the circum- 
stances of the particular case. Where, however, the rent dis- 
trained for does not amount to that sum, the expences are 
limited by the stat, 57 Geo. 3. c. 93. to the following charges 
(that is to say), 

£ s. d. 
Levying distress . . . .030 

Man in possession, per day . . .026 

Appraisement, whether one broker or more, 
6rf. in the pound on the value of the goods 

Stamps, the lawful amount thereof 

All expences of advertisements, if any such 10 6 

Catalogues, and commission on delivering of 
the goods, \s. in the pound on the net pro- 
duce of the sale . . • . 

And any person offending against the provisions of this 
statute, is liable to a penalty of treble the amount of any 
sum illegally taken ; the same to be recovered by distress 
and sale in a summary manner before a justice of the peace. 

I have before observed, that things taken in execution where the 
cannot be distrained, because they are already in custody of J|^^«»*i*'* 
the law 5 if therefore the goods of the tenant are already execution, 
taken under legal process, the landlord must not attempt to 
distrain them, but must give notice to the sheriff of his claim 
for rent, under the stat. 8 Anne, c. 14. Such notice may be 
as follows. 



To A. B.J Esq. sheriff of the county of " 

I do hereby give you notice, that there is now due ta 

me from C. i>. the person to whom certain goods belong, of 

which you are now in possession under and by virtue of a 

writ of Jim facias^ (or as the case may be) returnable on 

{b) Colmaa v. Eyles, t Star. 62* 
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Chap. XII. -^ the 8um of /., for the rent of one year, (or 

other less period of time) and which sum I hereby give you 
notice to pay to me before such goods be removed from the 

premises. Dated this day of ■■ 

E. F. Landlord of the said premises. 

This notice however, can only be given by the immediate 

landlord, for the statute of Anne does not entitle a ground 

landlord to his rent out of the goods of the under-tenant 

taken in execution, (i) But where the landlord is entitled 

to rent under this statute, he must give notice of it to the 

sheriff, who is not otherwise bound to retain the rent on his 

account, (c) 

Of a dis- I have hitherto considered the mode of conducting a dis- 
tress m J. J 1. 
case of tress, where the goods to be distrained are found on the 

removal, premises out of which the rent issues : but there is another 

course of proceeding to be adopted in those cases where the 

goods are fraudulently removed from the premises, in order 

* to prevent a distress. The two statutory provisions on this 

subject, as I have before had occasion to observe, are those 

contained in the stat. 8 Anne, c. 14. s. 2. and 11 Geo. 2. 

c. 19. s. 1. by which, in the case of a fraudulent removal of 

the tenant's goods, the landlord or lessor is empowered, 

within thirty days after such removal, to tskke and seize them 

as a distress, wherever they may be found, and afterwards to 

sell or diirpode of them, in the same manner as if they had 

been distrained on the premises demised, (that is to dispose 

of them according to the stat. 2 W. & M. c. 5.) unless before 

that time sold to a bond fide purchaser. And a penalty is 

imposed on those assisting in such fraudulent conceabnent 

or removal, of double the value of the goods so concealed or 

removed : ^^ provided, that in case such goods do not exceed 

^^ the value oi ^ty pomids, the landlord or his agent may 

^' eaiiibit a complaint in writing against such offender or 

offenders before two or more justices of the peace of the 

same county, riding or division of such county, residing 



(( 

a 



(ft) Bennel's case, 2 Stra. 787. 214. Darling t;. Hill, Cas. Temp, 

(c) Waring v. Dewberry, 1 Stra. Hard. 255 
97. Palgrave v. Wiadham, Id. 
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near the place whence euch goods and chailteb^ were re« CokPiXn. 
*^ moved^ or near the place where the sane were found, not 
'^ being interested in the lands or tenements whence such 
^^ goods were removed \ who may summon the parties eon* 
*' cerned, examine the fact, and all proper witnesses upon 
^^ oath, or if any such witness be one of thef people called 
^^ Quakers, upon affirmation required by law \ and in a sum^ 
*^ mary way determine, whether such person or persons be 
^ guilty of the offence, with whioh he or they are charged ; 
^ and inquire in like manner of the value of the goods and 

chattels by him, her, or them respectively so fraudulently 

carried off or concealed as aforesaid ; and, upon full proof 
" of the offence, by order under their hands and seals, the 
*^ said justices of the peace may and shall adjudge the of- 
*' fender or offenders to pay double the value of the said 
" goods and chattels, to such landlord or landlords, his, her, 
" or their bailiff, servant, or agent, at siich time as the said 
^^ justices shall appoint. And in case the offender or of'^ 
" fenders, having notice of such order, shall reftse or neg- * 
** lect so to do, may and shall by warrant under their hands 
*' and seals, levy the same by distress and sale of the goods 
^ and chattels of the offender or offenders ; and for the want 
" of such distress, may commit the offender or offenders to 
" the house of correction, there to be kept to hard labour, 
" without bail or main prize, for the space of six months, 
*' unless the money so ordered to be paid as aforesaid shall 
^* be sooner satisfied." 

By the succeeding section, a right of appeal is given from 
8uch order to the justices of the quarter sessions, who are 
authorized to give costs to either party, and whose determi- 
nation is to be final ; provided, that where the party shall 
enter into a recognizance with sufficient surety, in double 
the sum ordered to be paid, with condition to appear at the 
quarter sessions, such order shall not be executed against 
him in the mean time. 

The seventh section, as I have before stated, (o) provides 
that where the gooda fraudulently removed, shall be locked 

{o) V. ante, p. 1S7. 

M 
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Chap. XII. up or flecured in any house^ bam^ stable, outhottse, yard, 
close or place, the landlord or his bailiff may break open, 
seize and distrain them, first calling to his assistance the 
constable, headborough, borsholder, or other peace officer^ 
and in case of a dwelling-house, oath being first made before 
a justice, of a reasonable cause to suspect that such goods 
are concealed therein, (p) 
Distress of Before we proceed to consider the general duty of the 
or straw, party distraining, with regard to impounding the distress, it 
of Wm. & will be proper to take notice of the provisions of two statutes, 
Mary. which have rendered certain things distrainable, which were 
not so at the common law ; but at the same time, have di- 
rected them to be disposed of in a particular manner. I 
mean the third section of the statute of 2 W. & M. eh. 
5. s. 3. which enables the person to whom rent is due on 
any demise lease or contract, to seize and secure any sheaves 
or cocks of corn, or corn loose or in the straw, or hay lying 
in a barn or granary, or on a hovel stack or rick or otherwise 
upon any part of the laud or ground charged with the rent, 
and to lock up and detain the same in any place where the 
same shall be found, and after appraisement, authorizes the 
sale of the goods^ if not replevied : provided that corn, grain 
or hay so distrained, be not removed by the person distrain- 
ing, to the damage of the owner thereof, out of the place 
where the same shall be found and seized; but be kept 
there (as impounded) until the same shall be replevied or 
sold, in default of replevying the same within the time afore- 
said. 
Distress of The other provision to which I allude, is contained in the 
Crops 8th & 9th sections of the stat. 1 1 Geo. 2. c. 19. autho- 
irGeo!2. sizing the landlord or lessor to take and seize all sorts of 
corn and grass, hops, roots, fruits, pulse or other product 
growing on any part of the premises demised, as a distress 1 
for arrears of rent ; and the same to cut, gather, and lay up, 
when ripe, in the bam or other proper place on such pre- 

(p) See in Burn's Justice, tit peace, under these clauses of the 
Distress, the forms applicahle to statute relative to a fraudulent re- 
proceedings hefore a justice of the moval. 



c. 19. 
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niises ; and in case there shall be no barn or proper place on Chap. Xli. 
the premises^ then in any other barn or proper place, which 
such lessor or landlord shall procure for that purpose, and as 
near as may be to the premises, and in convenient time to 
appraise sell or otherwise dispose of the same, towards sat- 
isfaction of the rent, and of the charges of such distress ap- 
praisement and sale, in the same manner as other goods may 
be seized, distrained and disposed of; the appraisement 
thereof to be taken when cut and gathered, &c. and not 
before. 

Provided, that notice of the place where the goods so dis- 
trained shall be lodged or deposited, shall, within the space 
of one week, after the lodging or depositing thereof be given 
to such lessee or tenant, or left at the last place of his abode; 
and that if after such distress, and at any time before the 
crops distrained shall be ripe and^cut, the tenant, his execu- 
tors, &c. shall pay to the lessor or landlord, or his steward 
or other person usually employed lo receive the rentnof such 
lessor or landlord, the whole rent in arrear, together with the 
costs and charges of the distress ; that then upon such pay- 
ment or lawful tender thereof actually made, such distress 
shall cease, and ^he things so distrained shall be delivered 
up to the tenant. 

The reader will observe, that in this case of a distress of 
growing crops, the notice of the place where the goods are 
deposited must be given to the tenant, or left at his last place 
of abode, within one week after such deposit 5 but of course 
is not to contain any notice of sale. It is sufficient that it 
specify the cause of the taking, and the place where the 
goods are lodged. 

Having premised these two exceptions to the general law of Im- 
which prevails with regard to the impounding of the distress, fhe Dis? 
we may proceed to consider, what is in other cases, the duty ^''^m 
of the distrainor in this respect. ^^At common law,, a man 
^* might have impounded his distress in what county he 
*^ pleased ; but this was found very inconvenient to the 
" owner, who was thereby at a loss where to find his beasts 
^^ either to feed or replevy them. This mischief was there- 
" fore provided against by the statute of Marlebridge, ch. 4. 

M2 






1 64 Of ImpoufuBng 

Chap.^II. " Nullus de catero faciat ducere districtiones quas fecerit^ 

'^ extra comitaturh in quo captiB fuerint" 

^^ Yet upon this statute it hath been held^ that where the 

tenancy is in one county, and the manor in another^ the 

lord may drive the distress to the manor pounds though it 

" be out of the county where the distress was taken ; because 

^^ the tenant by attendmg the manor court, is presumed 

*^ to know every thing transacted in the manor ; andthere- 

^^ fore this case is out of the mischief provided against by 

" that law." (9) 

The statute of Marlebridge confined the impounding of 
the distress to the same county, and by the later statute of 
1 & 2 Ph. & M. c. 12. it is enacted, that no distress of cattle 
shall be driven out of the hundred, rape, wapentake or lathe 
where such distress shall be taken, except to a pound overt, 
within the same shire, not above three miles distant from 
the place where such distress is taken. And that no other 
cattle, or other goods distrained for any cause at one time, 
shall be impounded in several places, whereby the owner of 
such distress shall be constrained to sue several replevies for 
the delivery of such distress : and that every person offend- 
ing contrary to that act, shall forfeit to the party grieved, for 
every such offence, a hundred shillings and treble damages. 
And by the s^me statute it is further enacted, that no person 
shall take more than four pence for impounding a distress, 
and where less hath been used, shall take less, under a pe- 
nalty to the party grieved of 6/. together with the excess of 
the sum taken. 

As this statute expressly enjoins the distress not to be 
driven out of the county, it cannot be carried into another 
county, although it be to the nearest pound, and within 
three miles from the place of the distress, (r) But where 
one distress was made for an entire rent, issuing out of two 
adjoining parcels of land, in different hundreds and different 
counties, there in respect of the distress being entire, it 
was held that the goods distrained in both hundreds, might 

(q) Gilb. Distr. p. 70. 2 Inst. Lev. 48. Gimbart v. Pelab, Strt. 
106. 1272. 

(r) Woodcroft v. Thompson, 3 
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properly be impounded in one of Uiem. (f) If however the Chap. ^li. 
entire rent had issued out of two parcels of land, situate in 
different counties^ not adjoining to each other^ as Middle^ 
sex and Hampshire, the distress could not have been driven 
from one to the other, (t) And where the distress was made 
in the hundred of O^ay in Staffordshire, and afterwards 
impounded wJLthin the city of Lichfield; (which was formerly 
within the hundred, but was afterwards by letters patent 
made a county of itself;) it seems to have been considered 
as irregular within this statute, (u) But as it is said that a 
general statute does not repeal a particular prescription, if a 
manor in one county be held of a manor in another county, 
the lord may prescribe to drive the distress from the one to 
the other, {x) And where a distress was made in fFiltshire, 
in a place within the hoi\our of Wdllingford, which is in 
the county of Berks, and afterwards driven into Berkshire, 
it seems to have been held good, {y) 

Very few cases have however arisen under this statute, 
with respect to carrying the distress to a distant pound, 
since the act of the 11 Geo. 2. c. 19. the 10th section of 
which authorizes any person lawfuUy taking a distress /or 
any kind of rent, to impound or otherwise secure the dis- 
tress, of what nature or kind soever, in such place, or on 
such part of (he premises chargeable with the rent, as shall 
be most fit and convenient for the same, and to appraise, 
sell and dispose of it as might before have been done, in 
the case of a distress taken off the premises ; and that any 
persons may go to such place or part of the premises, in 
order to view, appraise and levy the goods distrained, and 
carry off or remove the same, on account of the purchaser 
thereof. 

The Pound, or inclosure in which the goods distrained 
are to be deposited, is either a pound overt, or a pound 
covert. The former is a pound the sides of which are partly 

« 

(0 Walker v. Rumbold, Ld. (or) Knolls v. Soley, Palm. 544. 
Rayin. 55. *S. C. 12 Mod. 76. arguendo, Bro. Distr. pi. 3S. 

(tt) Gouldsb. 100. (y) Anonym. Dyer 168 b. 
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Chap. XII. open^ SO as to permit the owner of the things distrained to see 
them, and if necessary, (as in the case of cattle) to have ac* 
cess to them, for the purpose of feeding and tending them. 
A pound covert is one covered at least overhead, and some- 
times a complete inclosure. 

If the things distrained be household goods, or any thing 
else capable of being damaged by the weather, or of being 
easily carried away, it is the duty of the distrainor to im- 
pound them in a house, or other inclosed place, in whicE 
they may be kept in safety, and free from damage : for if he 
put them into a pound overt, he must be answerable for 
them, (a) But cattle ought to be put into a pound overt ; 
in which it is the duty of their owner to feed and tend them, 
for if they are put into a pound covert, (that is a complete 
inclosure, as a barn or stable) they must be sustained by the 
distrainor, who is not entitled to any satisfaction for the ex- 
pence ; and if they die for want of proper food and care, he 
must answer for them, (a) But if they are stolen from a 
pound overt, he is not answerable for them, because such 
a pound is a proper one for the impounding of cat- 
tle ; (i) and if they die in a pound overt, without the dis- 
trainor's fault, he may make another distress, (b) But he 
must merely put the cattle into the pound, without attempt- 
ing to confine them therein, in any manner by which they 
maybe damaged, so that, if ahors^leap over the pound, 
and he is afterwards tied within it by a rope, with which he 
strangles himself, the distrainor is liable to make satis- 
faction, (c) So if he put a horse into a pound with spikes, 
by which the horse wounds himself, it is said that the dis- 
trainor shall be liable, because even a public pound is, for 
the time being, the pound of the distrainor, and he shall 
therefore be answerable for its being a safe and proper one. (J) 
If cattle distrained die in the pound, or escape therefrom with- 
out the default of the distrainor, lie may make a second dis- 



(a) Co. Litt. 47 b. 660. S. C. 1 Salk. 348. S. C. Id. 

WVasporv. Edwards, ISMod. Raym. 719. • 

(c) 1 Roll. Abr. 673. 
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tress, (/) If cattle be impounded in a common public and Csat. xu. 
open pound, it seems that the owner of them is bound to 
take notice of it ; but if they are put into a private pounds 
then notice of the place of such impounding must be given 
to him by the distrainor, (g) And if the distrainor omit to 
give such notice he must feed them, or be amenable for their 
yahie if they die for want of food or care.- (A) And in the case 
of a distress of growing crops, a particular notice, as we have 
before seen, is required by the stat. 11 Geo. 2. c. 19. (t) When 
the thing is impounded, whatever it may be, the distrain- 
or cannot use or work it, whether it lie in a pound overt, 
or covert; because the distrainor has only the custody of the 
thing as i» pledge, but has no right to make use of it ; 
although the owner may make what profit of it he can, 
whilst it remains there. (A) The common law in this respect 
was so strict, that if the distrainor made any use of the 
distress, it rendered him a trespasser ab initio. (/) This is 
indeed now altered by the stat. 11 Geo. 2. c. 19. s. 19. but 
he is stiU liable to an action to recover damages for such 
abuse. And every use of the thing distrained is considered 
as an abuse of it, so that it cannot be justified, even by its 
being beneficial to the distress itself. For although it has 
been said, that where a man distrains armour, he may cause 
it to be scoured, to avoid rust ; or if he distrain raw cloth, 
may cause it to be fulled, because it is for the owner's be- 
nefit ;(m) yet in the same case it was decided, that raw hides 
could not be tanned, although alleged to have been done to 
preserve them from rotting. And the principle has been 
carried so far, that it seems to be the better opinion, that 
even milch kine cannot be milked by the distrainor, in order 
to prevent them from being damaged : because the owner 
would perhaps have come to milk his cattle before they had 

(/) Yaspar v, Edwards, 1 Salk. (i) V. ante, p. 1S3. 

248. S. C. Ld. Raym. 719. Rex (k) Gilb. Distr. 73. 

r. Cotton, Parker 112, 129. Foster (I) Dod r. Moager, 6 Mod. 

tr. Jackson, Hob. 52, 61. 216. 

(g) Co. Ifitt. 47 b. (m) Per Popham, J., Duncomb 

(A) Perkins v. Botterfield, Het v. Reeve, Cro. Eliz. 783. 

75. 
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Q^&, ^VL siostaiiieS anymaterial injury ; and it is not necessary for the 
security of the distrainor^ who if the cattle die witboat 1^ 
default^ may apake another distress, {n) This rule of not 
using cattle diiBtrained does not fabunever apply :to beasts de<^ 
livered in withemcan^ for these are delivered to a man in 
lieu of his own cattle eloigned, (o) 

In the case of a distress of growing crops,^ it is (as we 
have seen) {p) expressly proirided by the stat. 11 Oeo. 2. c. 
19. s. 9. that if the arrears <of rent with the fidl costs and 
charges of the distress, be temd^ed to the party distmining 
before the crops are ripe and cut, cured or gathered, then the 
distress is to cease, and they are to be redelivered ' to the 
tenant. And in all cases of distress, if after making the 
distress, but before it is impounded, a tender be made of the 
anrears of rent due, together with the expences of the dis- 
tress ; the distrainor can no longer justify detaining the goods 
but must redeliver them to the tenant or owner, (y) And if 
he refujse to do so, as the impounding is altogether tortious, 
it seems that if the cattle die in the pound he is answerable 
for them, (r) The detainer is also unlawful, where the 
avowant hath return irreplevisable, and the Owner of the 
beasts tenders all that -appears to be due on the jVidgment in 
the avowry ; for though by the judgment the return is Tti&At 
irreplevisable, yet that is no final condemnation of the 
beasts or goods distrained; which are still to be considared 
as pledges in the hands of thb avowant, and therefore in their 
own nature liable to a redemption, upon payment or satiisfac- 
tion of that rent or damage for which they were originally 
taken. {$) 

(ft) Roll. Abr. 673.' and the cases <r) Hunt's' Gilb. 88. 

cited in note (a) to Hunt's Gilb. {s) Hunt's Gilb. 89. Bull. N. P. 

Distr, p. 7S. and see Parker's 66. Roberts v. Young, 1 Brown. 

Rep. 182. 173. Vaspor v. Edwards, 12 Mod. 

{o) Dyer 280. pL 14. in roar- 661. Allen v. Bayley, 2 Lutw. 

gine. 1596. Filkington's Case, Co. 

(p) V. ante, p. 162. 76. Anscomb v. Shore, 2 Camp. 

(^) 2 Inst. 107. Six Carpenters' 285. 
Case, 8 Rep. 146. b. 
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Of the manner of fnaking €md disposing of Disirestee, 
' tijbkenfor oth^r ca/uees thdn that of rent. 

As a distress^ at common law, was only in the natm-e of a Of dbpos- 

ing of a 

pledge, wliTch could neither be used, nor disposed of for the Dutreu at 
profit <it the party distraining; it is 'a general rule, that no La^, 
distress at common law, except that for fines and amercia* 
ments in a court-leet, can be sold, or in any other manner 
conrerted to the use of the distrainor* ' For the provisions of 
the act of William and Mary, and bther later statutes, which 
authorize the sale of distresses for rent, extend only to that 
particular kind of distress : and all others therefore remain 
in this respect, as they were originally at the common law ; 
and consequently cannot be sold or otherwise made use of, 
for the profit of the party distraining. The manner of dis- 
posing of them is therefore in general only to impound 
them, where they are to remain until replevied by their 
owner. 

There are however some cases, in which by custom such 
distresses may be sold, and 'this happens most frequently 
where the distress itself is warranted only by custom, which 
authorizes both the distress and sale. Thus a distress pro 
certo letcBy can be made only by prescription or custom : (o) 
but the same custom may authorize the sale of such dis* 
tress. And the same rule will apply to a distress for an 
amerciament made in a court-baron, {p) For in general a 
custom sufficient to warrant the distress, is sufficient to 
warrant its sale : this is not however universally true, for 
although a bye-law may authorize a distress to be made, it 
cannot authorize it to be sold, {q) So if a custom be al- 
leged for the lord of a m&nor to detain a distress taken on 

his demesne lands, until he be paid a fine at his pleasure, 
« 

(o) V. ante, p. 119. BuUen v, (q) Clark v. Tucket, 8 Tent 
Godfrey, I Roll. Rep. 76. ISS. 

(p) Rex V. Speed, Salk. 379. 
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Chap. xii. this cannot be supported^ for such a custom is unreasonable 
and void, (r) But where a distress is made for a purpose of 
public benefit^ as to punish a nuisance, it is said, that the 
power of distress shall be construed most favourably for the 
public advantage, and therefore the things distrained may 
be sold.(«) A similar observation may be applied to all 
cases in which a distress is made, not for the purpose of 
compelling the performance of a duty, but of enforcing the 
payment of a penalty or other specific sum of money : for 
otherwise the distress might be an ineffectual remedy. This 
rule however can extend to few cases, except those regu- 
lated by some particular custom, or where the distress is in 
the nature of an execution, in which latter case, it is com- 
monly made under some statutory provision, which either 
expressly or by implication authorizes both the distress and 
the sale.(^) 

The manner of impounding such distresses materially dif- 
fers in one respect from that of a distress for rent ; and may 
in some other cases depend on particular custom, varying 
from the mode prescribed by the common law. For all 
kinds of distresses are within the statute of 1 & 2 Ph. & M , 
c. 12. directing the distress to be impounded in a pound, 
within three miles from the place of the distress, and in the 
same county : but the statute of 11 Geo. 2. c. 19. s. 10. au- 
thorizing the distress to be impounded on any convenient 
part of the land distrained upon, extends only to distresses 
for rent ; and therefore all other distresses must be regu- 
lated, as to the impounding, by the former statute of 1 & 2 
Ph. & M, c. 12. (w) In some cases however, even by the an- 
cient common law, a distrainor was entitled to impound the 
.distress on the land : for it is said, that if the lord or lessor 
distrain beasts damage-feasant on his tenant's land, he may 
not impound them on the land itself; but if such distress be 
made on his own lands, then the cattle may be impoimded 
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(r) The case of Tanistry, Dav. 
Rep. 33. 

(») Rex fi. Speed, Salk. 379. 

(t) Bl. Comm. 3, 14. and see 
Arris v. Bradshaw, 1 Keb. 733. 



Anonyipous, Sir Thomas Jones, 
25. 2 Inst. 738. 

(u) For which, and the decisions 
upon it, see ante, p. 164. and post» 
chap. 13. 
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thereon, (jr) And it should seem, that notwithstanding the Ghap.XII, 
statutes of Marlebridge^ and 1 & 2 Ph. & M. which direct 
the distress to be impounded within the same county, yet 
'where it is made for suit or service upon the land of a te- 
nant in one county, held of a manor in another, the cattle 
distrained may be driven to and impounded in the latter 
county, within the manor : {y) because the tenant knows 
where he owes his suit and service, and can be at no loss to 
find or replevy his cattle ; for as Lord Coke observes upon 
this point, a case which is out of the mischief of a laiv, is 
out of its meaning, although within the letter of it.(3) 

In some cases, the manner and place of impounding may Of Im- 
be regulated by particular custom ; thus where it appeared by Gus- 
to be the custom of a manor, for the bailiff, at certain times, ^°^* 
to drive the tenant's cattle feeding on the waste, in order to 
ascertain whether any of them had surcharged the common, 
and if such surcharge were found, to distrain the cattle sur- 
charging, ' as damage-feasant, and impound them in any 
place within the manor ; it was held that such a custom was 
good, (a) 

In the case of a distress for a fine or amerciament at a ^^ ^ P"- 

tress for a 

court-leet, it appears to have been sometimes doubted, whe- Fine or 
ther it were necessary for the bailiff to have a special warrant ment in a 
to make the distress ; {b) but the better opinion seems to be ^^ 
that such a warrant is requisite, (c) And indeed as this 
distress is in its nature a process of execution on* the judg- 
ment of a court, it is not reasonable that such process should 



(jt) Bro. Al)r. Distr. pi. 30. ante, 
p. 166. 

iy) Bro. Abr. Distr. 33, 54. 

{%) 9. iDst. 106. As Loril Coke 
cites this case as law after the 
statute of Ph. & M. it seems that 
he considered it as not more effec- 
ted by that act than by the statute 
of Marlebridge. Indeed the two 
acts were made t'li pari materia^ 
and Lord Coke's reason applies 



equally to both of them. And 
see ante, p. 1 64. 

(a) Follett V, Troake, Ld. 
Raym. 1186. 

(b) Fierson v. Ridley, 8 Keble, 
746. 

(c) Scroggs r. Stephenson, 
Moore, 573. S. C. 607. S. C. Cro. 
Eliz. 6984 Rowleston v. Alinan, 
Id. 748. 
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Chap. XII. be execfited by any one, but an officer or. bailiff of the courts 
delegated for that purpose. 

This kind of distress, as I have already observed, differs in 
one respect from other distresses at. common law, inasmuch 
as it may, if necessary, be sold ; because jit is in effect a spe* 
cies of execution to levy a certain penalty. There' is indeed 
another reason, derived from the precogativeof the king, 
whose courts all leets originally were, and therefore its fines 
or amerciaments have been consklei^d as debts due to the 
crown which might always be levied by distress and sale, (d) 
For the latter reason however it has been doabted, whether 
the private lord of a leet, can of common right, sell the 
distress made for a fine or amerciament in his, court ; because 
it has ceased to be the court of the king, and is therefore no 
longer effected by the prerogative : {e) but the better opinion 
seems to be, that whether the court-leet be -in the hands of 
the king or a subject, such a distress may be- sold. (/) It 
should however be detained for a reasonable time, which in 
this cftse is said to be about sixteen days, (g) to afford to the 
person distrained upon, an opportunity of redeeming or re- 
plevying his goods, which if not done during that time, the 
distress may at the expiration of it be disposed of by sale, in 
order to pay the amount of the fine or amerciament and the 
expences of the distress : the overplus (if any) to be ren- 
dered to the owner of the goods distrained. During the 
time of detaining such distress, it ought to be safely impoun- 
ded, {h) according to the directions of the statute of Philip 
and Mary. 

It must however be remembered, that this power. of sel- 



(d) Bro. Distr. pi. 72. Bl. Comm. 
3, 14. 

(e) Commin v. Carre, Hetl. 62. 
(/) Ibid, and Hewett v, Norbe- 

Tow, 1 Bulstr. 53. Griesley's Case, 
8 Rep. 41 . Bro. Distr. pi. 40. 

(g) Commin v, Carre, Hetl. 62. 
This period of fifteen or sixteen 
days seems to have been fixed 



upon from the analogy between a 
distress for an amerciament, and a 
distress for a debt doe to the king 
or other lord; respecting which, 
the ancient statute dc districHone 
scaccarii 51 Hen. 3. stat. 4. enacts 
that the distress shall not be sold 
within fifteen days. 
(A) Griesley's Case, 8 Rep. 41. 
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ling the distress for a fine or amerciament^ belongs only to a CkiAp. XR. 
coart^leet, but for an ara^erciament in a court«baron, the 
cCstress cannot be sold withotnt a special custom or prescript 
tion to warrant such sale, (i) 

Where several' amerdaments are doe for distinct offences, 
(as I have before observed) a distress should not be made for 
the entire sum, but each amerciament should be separately 
levied. (A) 

(0 Trye v. Bargh, Noy 17. (Ar) Antc^ p. 1S4. 



CHAPTER XIII. 

Of a wrongful, irregular, or excessive Distress, and of the 

several Remedies for the same. 

A DiSTRi^ss may be either wholly, or partially unlawful. 
It is indeed a rule of the common law, that any irregularity 
committed in the proceedings of a distress, renders the pari- 
ty distraitiing a trespasser ab initio ; but this has been in 
vsrious iJRlstances modified by particular statutes appointing 
specific remedies for the injuries complained of, and (as I 
have before observed) in the case of a distress for rent, has 
been totally changed by the stat. 11 Geo. 2. c. 19, which 
establishes the more equitable principle, that the person 
aggrieved by any irregularity in the distress, shall be en- 
titled to recover damages proportioned to the injury sus- 
tained. 

For the purpose of considering the nature of illegal dis- 
tresses, and the remedies provided fof them, it will be con- 
venient to di\4de them into three kinds^ namely wrongful, 
irregular,, and excessive distresses. 

A distress may be denominated wrongful, either by being Of awrong- 

• •• .. 11* -ij fill distress. 

tortious m its very inception or by bemg rendered so 
by its unlawful continuance. If therefore, a distress 
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Chap.XIII. be made by a person who has no right to make it^ as b j 
a landlord for rent, when in fact no rent is due^ or a dis- 
tress be unlawfully taken in the highway, it is so entirely 
wrongful, that the law permits the person whose goods are 
so distrained, to redress himself, by retaking them out of 
the hands of the trespasser ; (m) and a distress being in the 
first instance, only a means of compelling satisfaction, if 
such satisfaction be tendered at the time the distress is 
about to be made, that renders the subsequent distress 
altogether wrongful. Thus, if a man come to distrain for 
rent in arrear or damage-feasant, and before the distress, a 
tender be made of the arrears of the rent, or sufficient 
amends for the damage with the costs (if any) of the dis- 
tress ; a subsequent distress is altogether tortious, and the 
tenant or owner may immediately rescue his property from 
the hands of the distrainor, (m) And if in the case of rent 
in arrear or damage-feasant, the person whose goods are 
distrained, do after the distress, and before the impounding, 
tender a sufficient satisfaction for such arrears or damage 
done, together with the charges of the distress, the subse- 
quent detainer of goods becomes unlawful : and in such case 
it seems, that the owner of the goods may rescue them, 
without being deemed a trespassor : (n) but this must be 
done before any part of the goods is impounded, (o) as 
they are afterwards in the custody of the law. For as Lord 
Coke concisely expresses it, ^^ Tender upon the land before 
^^ the' distress, makes the distress tortious ; tender after the 
^^ distress, and before the impounding, makes the detainer 
^^ and not the taking wrongful ; tender after the impound- 
^^ ing, makes neither the one nor the other wrongful, for 
^^ then it comes too late, because then the cause is put to the 
*^ trial of the law, to be there determined." {p) 

(m) Co. Litt. 47 b. 160 b. See (p) Six Carpenters* case, 8 Bep' 

forther as to the right of rescuing 147. 2 Inst 107. and see Yaspor 

a distress, post chap. xiv. v. Edwards, 12 Mod. 661. Allen 

(tt) Beviirs case, 4 Rep. 11 b. v. Bayley, 2 Lutw. 1596. Jennings 

Firth ». Purvis, 5 T. R. 433. v. Cousins, Hetl. 165. Aier «• 

{o) Alwayes V.Broome, 2Lutw. Rushton, 3 Keble 190. 
1«62. 
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With respect to a distress of growing crops, under the ^^5J[5 
Stat. 11 G. 2. c. 19., I have before observed, that there is 
in that statute a particular provision with respect to a tender 
of the arrears of the rent, it being by the 0th section enacted, 
that if at any time before such crops are ripe and cut, 
cured or gathered^ all such arrears, together with the costs 
of the distress shall be paid, then the distress shall cease, 
and the things distrained shall be re-delivered to the te- 
nant. 

It is however said, that in the case of a distress damage- 
feasant made by a bailiff or servant, it is not sufficient to 
tender the amends before impounding, to the person dis- 
training, but that such tender should, if possible, be made 
to the owner of the land himself; unless indeed the dis* 
tress be made by the bailiff of a manor, who may perhaps 
be considered as authorized not only to make such a distress 
but finally to dispose of it. {q) And Lord Chief Baron 
Gilbert seems to think that if a distress be made by a 
bailiff, the usual receiver of the lord, the lord being absent, 
tender to the b$dliff is sufficient, (r) 

It is obvious, that where the owner of the goods distrained 
makes a rescue of them, he must make it at his own peril, 
for if it afterwards appear that the distress was lawful, he 
will be liable to an action for an unlawful rescue; (s) and 
therefore, if there be any doubt respecting the legality of 
the distress, it is most prudent not to attempt a rescue of 
it, but to wait until the goods are impounded, and then re- 
plevy them, or bring an action of trespass for the taking, 
in either of which cases, the right of making the distress is 
the point to be tried : which if decided in favour of the 
owner of the goods distrained, will entitle him in the one 
case to a return of the distress and damages for the detainer, 
or in the other, to damage proportioned to the value of his 
goods distrained. 

(q) Pilkingtoa's case, 5 Rep. 76. (r) Hunt's Gilb. 89. 

Filkington v. HastiDgs, Cro. Eliz. {$) Vide post chap. xiv. 
813. 
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Chap. XIII. ' In 'addition to the aborse named remedies- of tseapass 
and replevin, in the case of a wrongful distress for rent, 
that is to say, of a distress where no rait is doe at 
the time of making, the distress^ or when there has been a 
tender of the amount due, {t) the party grieved may maintain 
trover, or a i^eeial action on the case ; and it is imsnaterial 
wlMitfaer the goods distrained have been sold by the dis- 
trainor, or redeemed by the party distrained on. (u) There 
is also in addition to these common law remedies the fott^^r- 
ing statutory provision. By the stat. 2. Wm. and M, sesi». 1. 
c« 5. s. 5. it is enacted, that in case^any distress and sale 
shall be made by virtue or colour of that ad; for rent pre- 
tended to be in arrear and due, where in truth no rent is 
in arrear or due to the person distraining,, or to him in whose 
name; or right such distress -i^aU be taken, that then the 
owner of such goods so distrained and sold, his executors or 
administrators, may by action of trespass or upon the case, 
to ht brought against the person so distraining or his exeen^ 
torft or administrators, recover double the vahie of the. goods 
so distrained and sold, together with full eo^ts of suit« 

In an action on this statute, it seema ta be sufficient for 
the declaration to allege, that the distress was made for 
re^nt, suf^oeed to be due upon a certain demise before then 
made by the defendant to the plaintifF, without specifying 
the particulars of the demise itself ; and to state generally 
that it- was taken for and in the name of a distress, without 
adding for rent arrear. (s) 

The Stat. 11 Geo* 2, c. 19* Sr 8., which empowers landr 
lords to distrain growing crops for rent in arrear, gives them 
no power of' sale until the crops are ripe and severed from 
the land. A sale therefore c^ crops so seized before sever- 
ance is altogether void, and forms no ground of action 
against the landlord, (y) 



(I) Branscomb v. Bridges, 1 B. (or) Salter v. Brunsden^ 4 Mod. 

&C. 145. 231. 

(u) Sfaiipwick V. Blanchard, 6 T. (y) Owen v. Legh, 3 B. & A< 

R. S98. 470. 
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» 

In the case t)f a wrongful distress of cattle damage-feasant, Chap.^u. 
if the owner pay money for their release, he cannot recover it 
back in an action for money had and received ; (z) nor can 
he it should seem maintain a special action on the case, 
where the original seizure is lawful, and there has been a 
tender of amends before impounding, for the injury done 
by the subsequent detention of the cattle, (a) An action of 
trespass or replevin, is the proper remedy in either of these 
cases ; and it seems from the language of the cpurt in 
Anscomb v. Shore, (a) that unlike the case of a wrongful 
distress for rent, (6) trover cannot in any case be maintained 
for a wrongful distress of cattle damage-feasant ; but this 
point is very doubtful, (c) 

The pound keeper is not answerable for receiving and 
impounding a distress, although the taking be altogether 
tortious, provided he do not exceed his office and assent to 
the trespass, and he is entitled to his customary fees notwith- 
standing the distress be wrongful : but if he do any act to 
identify himself with the wrong-doer, he is then liable as a 
tillBspasser to thQ party injured, (d) 

There are various other cases of wrongful distresses pro-* 
vided for by the ancient statutes, especially by the statute of 
Marlebridge. Some of these, in consequence of the aboli^ 
tion of the military and villein tenures, have now become 
obsolete, but there are some provisions of the statute of 
Marlebridge and other statutes relative to distresses made 
on the highway, or out of the fee or jurisdiction of the lord, 
or for services not due, &c. which are still in force. To 
what cases these several provisions now apply, I have 
formerly considered, at present it will be proper to inquire 
into the remedies upon them. 

The first of these provisions, is that contained in the 2nd 
and 15th chapters of the stat. of Marlebridge, by the for- 

(z) Liadon v. Hooper, Cowp. R. 298. 

414. (c) Bishop v. Mountague, Cro. 

(a) Anscomb v. Shore, 1 Camp. Eliz. 824. Branscomb v. Hedges, 
285. S. C. 1 Taunt. 261. Bag- IB. &C. 145. 
shawe v* Goward, Cro. Jac. 147. (d) Bodkin v. Chancellor, Cowp. 

(b) Sbipwick v. Blanchard, 6 T. 476. 

N 
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CiuipJCIU. jjjgp ^jf which it is enacted^ that '^ none shall distrsdn any to 
** come to his court, which is not of his fee or upon whom 
^* he hath no jurisdiction, by reason of hundred or bailiwick, 
'^nor shall take distresses out of the fee, or place where 
*' he hath bailiwick or jurisdiction, and he that oflFendeth 
^* against this statute shall be punished by fine, and that 
'* according to the quantity and quality of the trespass/* 
A part of the 15th chapter is to the same eflFect. Upon the 
2nd chap. Lord Coke remarks that the clause which pro- 
vides, that no man shall distrain any to come to his court 
but such as be within his fee, must be understood of suit- 
service in respect of a seigniory, and not of suit real in re- 
spect of resiance. And that the whole chapter is but a 
declaration of the common law, and therefore that if A. 
distrain J5. and in a Replevin A, avow as lord for rent or 
service, and J5. pleads Aor* desonfecy and it is found for 
B,, A, shall not in this replevin be punished by ransom,&c. 
(that is by fine as at common law,) but that the party grieved 
must have an action upon this statute, {u) 

This provision of the statute of Marlebridge was confirmed 
by the 16 chapter of the statute of Westminster primer, 3 
Edw. 1. which enacts, that persons who take beasts wrong- 
fully and distrain out of their fee, shall make heavy fine and 
be more grievously punished if the matter of the trespass do 
so require. 

Upon which Lord Coke observes, that the stat. of Marie- 
bridge, c. 4. speaks only of distresses, but this latter statute 
of all manner of takings, that the former statute prohibits 
such distresses generally, whereas the latter extends only to 
the taking of cattle, {x) 

Upon the provisions of these statutes it therefore seems, 
that unless an action be brought upon a distress of cattle for 
the additional penalty iniOiicted by the statute of Westmins- 
ter primer, it must be brought on the 2nd chapter of the 
statute of Marlebridge, which action is explained by Fitz- 
herbert, to be founded on a special writ of trespass. For as 
Lord Hale observes, the party grieved shall not have advan- 
tage of the statutes of Marlebridge, except by a special writ 

(u) 2 Inst. 84. {x) 2 Inst. 191. 
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founded on the statute^ and not bj a general writ of trespass^ Cbap.xiii. 
because in a special writ the party makes a fine to the 
^^g' (y) I'^is ^^^ recites the provision of the statute, 
and concludes with a precept to the sheriff, in the mean time 
to deliver the cattle distrained to the plaintiff ; to which he 
is entitled upon this writ, as upon a replevin, (s) 

The other provision of the statute of Marlebridge, to ^^''^*°J^ 
which I have referred, is that contained in the 16 chapter, of Marlc- 
which enacts, that ^^ it shall be lawful for no man, for any Distress 
" manner of cause, to take distresses out of his fee, nor in whway. 
^^ the king's highway, nor in the common street, but only to 
^^ the king, or his officers having special authority to do the 
" same." 

It has been already observed, that a distress taken in the 
highway is so completely unlawful, that it may be rescued by 
its owner ; (a) but if he seek any further remedy for this of- 
fence he must bring an action on the statute of Marlebridge, 
for as Lord Coke observes, the plaintiff cannot avail himself 
of the statute by pleading it in bar to an avowry, for then 
the king would lose his fine. (£) 

This action, like that for distraining out of the lord's fee, 
is founded on a special writ of trespass, upon which the 
plaintiff is immediately entitled to a return of his goods, (c) 

It may here be proper shortly to mention another statu- ^i*^JJ^"^' 
tory provision relative to the taking of distresses in the high- tress in an- 

cient 

way, or in ancient glebes, which relates only to ecclesiastical Glebes, &c. 
persons. It is contained in the ninth chapter of the Jlrti-- 
cult CUriy 9 Edw. 2, which, reciting that the king's officers, 
as sherifiBs and others, do enter into the fees of the church to 
take distresses, and sometimes take the parson's beasts in the 
kiag's highway, where they have nothing but the land be- 
longing to the church, declares that thenceforth such 
distresses shall neither be taken in the king's highway, 
nor in the fees wherewith churches in timespast have been 

(jf) Note {b) F. N. B. 90. Shepherd, Cro. Eliz. 710. 

{%) F. N. B. ut supra, Regist. (h) 8 Inst. 131. 

Brev. 97. b. (c) F. N. B. 90. 
{a) Ante p. 174, and Smith v. 

N2 
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OHAP.xni. endowed ; although distresses may be taken in possessions 
of the church newly purchased by ecclesiastical persons. 

Upon which Lord Coke observes, that the statute of Marie- 
bridge extends only to laymen, and this statute to men of 
the church, and that this appears by the register ; for if a 
layman bring an action upon the statute for distraining in 
the king's highway, he counts upon the statute of Marie- 
bridge, but a parson upon the statute of the Articuli 
ClerL (e) 

Lord Coke adds, that parsons are here named but for ex- 
amples, for that the act extends to abbots, priors, and the 
like, but that it binds not the king distraining for any debt 
or duty due to him. (e) 

With respect to a distress made on the glebe, as the sta- 
tute is expressly confined to such glebes as were ancient at 
the time of passing the act, it must in this respect be nearly 
if not altogether obsolete. 

The proceeding upon this statute appears to be either by 
attachment, or writ of prohibition, and it seems that the 
parson may have an attachment against the sheriff for 
making a distress in his glebe, without first having recourse 
to the writ. The writ itself enjoins the sheriff not to make 
any further distress on the parson, and also to deliver up to 
him the distress already taken. And if after suing out this 
writ, any further distress be made, the parson may sue out 
an alias or pluriesy and afterwards have an attachment 
thereon. (/) 
Action on Another species of wrongful distress, for which a remedy 

iQC siava or 

Marie- is given by the statute of Marlebridge, is that of a distress 

a Distress made for services which are not due, respecting which it 

vkernot ^i^^cts, that, ^* if any distrain his tenant for services and 

due. ^i customs being due unto him, or for any other thing for 

^^ which the lord of the fee hath cause to distrain : and after 

^^ it is found that the same services are not due, the lord 

" shall not therefore be punished by fine, if he suffer the 



(c) 8 Inslit. 627. (/) F. N. B. 173, 174. 
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^' distresfies to be delivered according to the law and custom Chap.xiii. 
^^ of the realm, but shall be amerced as hitherto hath been 
'^ used, and the tenant recover his damages against him. '* 
• This branch of the statute, says Lord Coke, is interpreted 
that the lord shall pay no fine, and therefore since this act, 
no action of trespass quare vi et armis lies against the lord 
in this case, for then he should pay a fine, (g) But he adds, 
that this is to be intended where the lord himself distrains, 
for if his bailiff take a distress where nothing is behind, 
there an action of trespass quare vi et armis lieth against 
him, because the bailiff is not dominus ; and so it is against 
a guardian in socage. But if the lord do a tortious act, not 
in respect of his seigniory, then an action of trespass lies 
against him. (A) And therefore upon the same principle, it 
should seem that in the three last cases the tenant may re- 
plevy the distress, and than plead the special matter in bar 
to the avowry. 

Notwithstanding this statute, if the lord distrain for ser- 
vices where none are due, the tenant may make rescue of his 
goods, as in the case of distress for rent, where none is in 
arrear.(i) But it was formerly held, that if the lord by en- 
croachment obtained a seisin of more than was due, the te- 
nant could not rescue the distress, nor even avoid the en- 
croachment in a replevin, unless it were against the lord's 
successor, or the issue in tail : but if the lord distrained for 
the rent or service really due and the encroachment also, 
(that is, as it should seem, not having seisin of the encroach- 
ment) it was held that the tenant might tender what was 
really due, and then make rescous, if the lord would not 
accept it, without being put to a writ of ne injustd vexes y or 
contra formam feoffamentu So the encroachment might 
be avoided in an action brought by the lord for the rescous, 
or in trespass brought by the tenant for the distress of the 
sum encroached, and which was not justly due. But if the 
lord encroached by coercion of distress more than was due 

(g) 2 last. 105. Rep. 76. 

{k) Ibid, and Combe's Case, 9 (i) BeriirsCase, 4 Rep. 11 b. 



182 



Remedies for a 



ChapJUII. to him^ the tenant was permitted, by pleading in replevin, 

to avoid a seiain so tortiously obtained, {k) 
Action on It has been already observed, that even at common law, 
of Marie- beasts of the plough were not to be distrained for any cause,- 
anuniawfui ^^ilst other goods could be found for the distress. {J) This 
DiBtreu of pyjg Qf ^hg common law was however confirmed by the an- 

beasts of *' 

the plough, cient statute De Districtione Scaccarii, 51 Hen. 3. stat. 4. 
by which it is provided, ^^ that no man of religion, nor other, 
" shall be distrained by his beasts that gain his land, nor by 
^^ his sheep, for the king's debt nor the debt of any odier 
^^ man, nor for any other cause, by the king's bailiff or other 
^^ person, but until they can find another distress or chattel 
^^ sufficient, whereof they may levy the debt, or that is sof- 
^' ficient for the demand (except impounding of beasts that a 
^^ man findeth in his ground damage-feasant, after the use 
^^ and custom of the realm.") And this provision is enforced 
by the Articuli super chdrtas, 28 Ed. 1 . st. 3. ch. 12. 

For this wrongful distress of beasts of the plough, the 
tenant, if he please, may make rescue, (m) or may have his re- 
medy by an action on the statute, for there is no action at the 
common law. (n) And this is by a special writ of trespass 
for the taking of the plaintiff's beasts against the form of the 
statute, (o) Therefore the writ should not be for a taking 
vi et armis^ but contra formam statuti ei contra pacem. {p) 
And neither the writ nor the count needs alledge that there 
was another reasonable distress to be found, for the negative 
of this must be shewn by the other side ; and indeed the 
conclusion contra formam statuti implies it. {q) The fact 
of there being other sufficient distress must also be confined 



{k) Beviirscase, 4 Rep. lib. and 
SlnsLSl. The proceedings alluded 
to in the text majr be considered as 
obsolete, but the reasoning found- 
ed upon them is still applicable to 
some cases not falling within the 
provision of the 22d section of 
the Stat. 11 Geo. 8. c. 19. 

(0 Co. Litt. 47. b. and see the 
ancient writers cited by Lord 



Coke, 2 Inst. 132, 133. 

(m) Co. Litt. 161, a. 

(ft) Porphrey v. Legingham, 2 
Keble, 290. 

(o) F. N. B. 90. 

(p) 2 Inst. 133. Anon. Dyer 312. 
2 Keble, 290. ut supra. Jemmott 
V. Cowley, 1 Sid. 344. 

(q) Anonymous, Dyer, Zli* 
Hale, note. F. N. B. 90. 
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to the very time of maldng the distress ; for it is not ma- Cbap.xiii. 
terial whether there were any such, either before or after- 
wards, (r) This writ, like that for taking a distress on the 
highway, or out of the fee, contains a clause for the delivery 
of the cattle to the plaintiff, to which he is entitled upon 
issuing the writ ; {s) and if such a distress be ma^e for rent 
in arrear, and afterwards the tenant in order to regain his 
beasts of the plough, tender or even pay to the lord the ar- 
rears^ and thereby obtain a deliverance of them, although by 
such act he may seem to have a£5irmed the distress, yet he 
may have his action for the offence against the statute, {t) 

The act itself extends to all kinds of distresses, either by 
the king or a subject ; (u) but not to executions for the levy 
of a debt or duty, especially sudi as are imposed by subse- 
quent statutes, (jt) 

There is another species of wrongful- distress, namely, that ^^ *^® ^^* 
of taking a second time for a rent or service, the same cattle tioo. 
or other things before distraiped for the same cause, the dis- 
tress having been replevied, and the plea in replevin being 
still pending. For this injury, the owner of the things so 
taken may have his writ of recaption whether he be the te- 
nant or a stranger. So if two men's cattle be at one time 
distrained for a rent or service, and afterwards the cattle of 
one of them be again taken for the same cause, he may have 
such writ. But if the cattle of two different persons be at 
separate times distrained for the same cause, the owner of 
the second distress cannot have this writ, because his cattle 
have not been twice taken. If such second distress be made 
by the lord himself or hy his biuliff by his command, or if 
made by his bailiff without his command but the lord after- 
wards assent to it, the writ must be brought against the lord 
himself 5 but if made by his bailiff without his previous or 
subsequent concurrence, an action of trespass, and not a writ 
of recaption, Hes against the bailiff, (y) 

(r) S l09t ISSt . (tt) S Inst. 133, 

,(«) F. N. B. 90. R^ist Brev. (x) Hutchins v, ChamberSy 1 

97. b. Burr. 579. 

(0 2 iiiat» L33. H»le« note. F. (y) F. N. B. 71. 
N. B. 90. 
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Chap.^III. »pjjjg ^j^j. geen^g xjo be almost co-extensive with the an- 
cient writ of assize^ de multiplici districtione ; for it is the 
opinion of Fitzherbert that it lies even where different cattle 
of the same tenant are taken for the same cause as a former 
distress. (z) 

^* And ^his writ lies for the tenant before avowry made by 
" the lord in the first replevin, for otherwise the remedy 
^^ would not be adequate, because the lord might harass the 
*^ tenant by several distresses, before the lord by the rules of 
^^ the court could be compelled to avow. But then the te* 
^^ nant must in his declaration on the recaption aver, that the 
^^ second distress was taken for the same cause as the first, 
'^ otherwise the tenant fails in making out to the court his 
^^ title to the writ of recaption, and consequently cannot 
" punish the lord for taking the second distress.'' (o) 

The recaption however in some cases lies upon a distress 
for rent accrued even after the first distress ; for if the lord 
avow for rent, and the tenant plead hors de son fee^ if the 
lord pending that plea, distrain for rent due at a subsequent 
day, the tenant may have a writ of recaption, because the 
lord's title shall be tried by the first plea; but if the tenant 
had pleaded riens arrere or levied by distress, then pending 
that plea the lord might have^distrained for subsequent rent, 
because the seigniory was thereby confessed j and therefore 
the tenant could not have a recaption, (b) 

This writ lies where the plea is depending in the county 
before the sheriff^ as well as where it is depending before the 
justices of record ; and whether it be removed into the court 
above by pone or recordari* (c) 



(a) F. N. B. 72. 

{a) Gilb. Distr. p. 233. 

{b) F. N. B. 71. Tbercfore if 
landlord distrain and the tenant 
replevy, and in the replevin the 
tenancy be not denied, qu, whe- 
ther he may not pending the re- 
plevin, again distrain the same 
goods for subseqnent rent And 
then after Judgment for a return. 



go even against the sureties upon 
the replevin bond ; for it is cleat 
that goods returned to a plaintiff in 
replevin, may pending it be taken 
in execution at the suit of another 
creditor. Ante, 183, et vide Hef- 
ford V. Alger, 1 Taunt 218. 

(e) F. N. B. 72. where see the 
forms of the several writs. 



Of Irregular Dtitress. 1 85 

-So if a man be distrained, and he sue a replevin by plaint, Chap.xiii. 
and pending that plea is distrained again for the same cause, 
a writ of recaption may be directed to the sheriff, who shall 
hold plea thereupon. But if he be distrained within a liberty, 
and he sue a replevin there by plaint or writ, and be again 
distrained, (pending plea there) he shall not have a writ of 
recaption; because the plea is pending neither before the 
sheriff nor the justices ; and the writ of recaption cannot be 
directed to any but the sheriff, (rf) 

In a recaption, the defendant must not avow as in a 
replevin, but justify the taking as in an action of trespass ; 
because the damages to be recovered in recaption, are only 
for the contempt which the defendant has done against the 
law, and not for the taking or detaining of the cattle. And 
therefore^ in a recaption it is not material whether the first 
distress be lawful or not. (e) 

If the writ of replevin be abated, then the writ of re« 
caption also abates. And if the plaintiff in the recaption 
be nonsuited, the defendant is entitled to a return of the 
distress, (/) 

If the defendant in the recaption be convicted before the 

« 

sheriff, he shall be amerced and pay damages to the party 
grieved for the contempt ; if convicted before the justices, 
he shall pay such damages^ but shall be amerced instead of 
being fined, (d) 

1 have already observed, that in general at the common of an irre- 
law, if the distrainor committed an irregularity in conduc- l^^^ ^ 
ting the distress, he .thereby became a trespasser ab initio*, 
This rule however seems to have extended only to positive 
and not to negative acts of irregularity. Because, as Lord 
Coke observes, '^ not doing is no trespass, and therefore if 
^^ the lessor distrains for his rent, and thereupon the lessee 
^^ tenders him the rent in arrear, &c. and requires his beasts 
again, and he will not deliver them, this not doing cannot 
make him a trespasser ab iiiitio" (g) So if the act were 



id) F. N. B. 73. ibid. 

(e) Id. 72. (i§r) Six Carpenters* Case, 8 Rep. 

(/) Id. 71. and Hale, note (a) U6 b. 
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CHAP.Xin. positive, as that of unlawfally nsing a part of the goods din- 
trained, even that rendered the distrainor a trespasser only 
as to that part of the goods so used. Thus where several 
barrels of beer were distrained for rent, and the distrainor 
drew beer out of one of them. Lord Holt held that it ren- 
dered him a trespasser ab initio only as to that single bar- 
rel, (t) However this rule of the conmion law, even vrith 
such limitations, occasioned great inconvenience and ren- 
dered a distress a very hazardous proceeding, especially in 
the case of rent, in which as the statute of 2 W. & M. sess. 
I. c. 5. had authorized the things distrained to be sold in 
the manner therein directed, the proceedings under a dis- 
tress for rent were rendered so much more complicated than 
they had formerly been at the common law, that they became 
more hazardous, and therefore in many cases, less beneficial 
than they had been before ; to remedy which inconvenience 
it was by the Stat. 11 Geo. 2. c. 19. s. 19, 20, 21. enacted, 
that where any distress shall be made for any kind of rent 
justly due, and any irregularity or unlawful act shall be 
afterwards done by the party so distraining, or by his agent^ 
the distress itself shall not be therefore deemed unlawful, 
nor the party making it be deemed a trespasser ; but the 
person aggrieved by such unlawful act or irregularity, may 
recover full satisfaction for the special damage thereby sus- 
tained and no more, in an action of trespass or on the 
ease, at the election of the plaintiff; provided, that where 
the plaintiff shall recover in such action, he shall be paid his 
full costs of suit, and have all the like remedies for the same 
as in other cases of costs. Provided also, that no te- 
nant or lessee shall recover in any action for any such unlaw- 
ful act or irregularity as aforesaid, if tender of amends hath 
been made by the party distraining or his agent, before such 
action brpught. 

And by the succeeding section it is provided, that in any 
action of trespass or on the case brought against any person 
in respect of a distress or sale made by virtue of that act, 
or otherwise the defendant may plead the general issue, and 

(t) Dod V. Monger, 6 Mod. 215. 
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give the special matter in evidence; and that if the plaintifiF Crap.xiii. 
in such action shall become nonsuit or discontinue his ac- 
tion, the defendant shall recover double costs of suit; 
for which neither a certificate from the judge, nor a sug- 
gestion on the roll is necessary, (a) 

To bring a case within the provisions of this statute the 
taking must be originally lawful, and consequently its ope- 
ration is limited to acts subsequent to the distress; (b) 
and although, by the words of the statute, when any unlawful 
act or irrqifularity has been committed after the taking, 
the party grieved may recover satis&ction by an action of 
trespass, or on the case, at his election ; it is held that the 
party must elect his form of action according to the nature 
of the injury committed, and not arbitrarily, and in opposi- 
tion to the general rules of law. (c) He camiot therefore, 
where the taking is originally lawful, maintain trover, .idH 
though as has been already stated he may do so where 
the taking is wrongful, (d) because such action assumes 
the defendant to have been a trespasser ab initio, (e) But 
if the party remains on the premises and commits some 
substantive act of trespass, as for example removes the 
goods, after the expiration of the five days, trespass is &e 
proper form of action for such wron^ul act, although it may 
be doubtful, if there be no irregularity beyond the 'mere 
remaining on the premises whether case is not the pro- 
per remedy. (/) If on the other hand he sells the goods 
without appraising them, (g) or takes an excessive distress, 
or detains in his hands the proceeds of the goods sold under 
the distress ultra the rent and costs ; in all these cases .a 
special action on the case is the proper proceeding, and it 
seems also in the latter case that he may waive the tort and 

(a) Finlay v. Seaton, 1 Taant. (e) Wallace v. King, 1 H. Bl. 

210. IS. 

(ft) 1 Esp. N. P. I8«. (f) Winterboum r. Morgan, 1 1 

ie) Winterboum v. Morgan, East 395, 401. 

1 1 East 395, 401. (ff) Messing t;. Kemble, 2 Camp. 

(d) Shipwick v. Blanchard, 6T. 115. 
R. S98. 
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CiiAp.xiil. bring asBUnipBit to recover back the surpluB money withheld 
from him. (A) 

Upon the 22d sect, of the statute which allows the defen- 
dant to plead the general issue, it has been determined, that 
a landlord cannot justify, " under the plea of the general 
** issue given by this act, except for acts done as landlord j 
" and therefore, although he may justify as far as the dis- 
tress goes, he cannot justify expulsion under this issue : 
so also if the goods continue on the premises beyond 
the five days he cannot justify under this issue^ enter- 
ing the house to remove them afterwards ; but must plead 
a license to justify the asporiavii, or liberum tenementum 
" to justify the expulsion.'' (t) 

These provisions of the statute extend to all distresses for 
rent, but not to distresses for other causes, which are there- 
dStress!^ * ^^^ ^^^^ governed, with respect to an irregularity in their 
proceedings, by the rule of the ancient common law. So 
that trespass may be maintained upon any irregularity com- 
mitted in such distresses, as fon example an abuse of the 
thing distrained, (k) There is however one particular, as 
to which a statutory provision has been made, which ex- 
tends to distresses in general. I mean, the driving and im- 
pounding of the distress, according to the direction of the 
statute of 1 & 2 Ph. & M. c. 12. by the first section of 
which it is enacted, that any person offending against that 
act, (that is by driving distresses out of the hundred^ ex- 



Irre^la- 
rity in driv- 
mg or Im- 



{h) Winterboum v. Morgan, 11 
£ast 395, 401. It has been de- 
cided in Graham v. Tate, 1 M. & 
S. 609., that where the tenant of 
premises, under a lease, and at 
a rent payable half yearly agreed 
to pay all taxes except the land- 
lord's property tax, which the 
landlord agreed to allow, and the 
tenant agreed to lay out 20/. in 
repai)rs, which the landlord also 
agreed to allow, but afterwards 
distrained for a half a year's rent, 



and sold to the whole amount, 
without allowing either for re- 
pairs or property tax, which he 
knew the tenant had paid to the 
collector; the tenant might re- 
cover in respect of the property 
tax, but not in respect of the re- 
pairs, in an action for money had 
and received against the landlord. 

(0 Hunfs Gilbert, p. 83. 

(Jc) Bagshawe r. Seward, Cro. 
Jac. 147. 
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cept to a potind overt^ within the same county, not above CHAP.3tni. 
three miles distant from the place of taking the distress, or by 
impounding them in several places) shall forfeit to the party 
grieved for every such offence, an hundred shillings, and 
treble damages. 

And the next section, enacting that no more than four- 
pence shall be taken for impounding any one distress, and 
when less has been used, then such smaller sum ; imposes 
a fine of five pounds besides the excess of the sum taken be- 
yond four-pence, to be paid by the offender to the party 
grieved. 

Upon the former of these sections it has been determined, 
that the penalty shall be referred to the offence, and not to 
the persons committing it, and therefore that there can be 
only one penalty for one distress. So that if three persons 
be concerned in the driving of the distress, only one penalty 
of five pounds and treble damages shall be forfeited. (/) For 
the offence is in its nature single, and therefore is such 
whether committed by one or several persons, (m) It was 
indeed said in the same case, by Fenner, Justice, (n) that 
if the plaintiff had brought his action severally against each 
of the three persons driving the distress, each should have 
forfeited the penalty ; and in another case, (o) Lord Holt is 
reported to have said that if a distrainor were to drive three 
beasts, belonging to different owners, each of them might 
recover from him a separate penalty ; but both the latter 
opinions seem very questionable, and not easy to be recon- 
ciled with the principle established by the case first cited^ 
that the penalty is single and entire like the distress. 

The statute 2 Ph. & M. being a penal statute, is within the 
provisions of stat. 21 Jac. 1. c. 4., and the venue is conse- 
quently local; but where the action is for driving a dis- 
tress out of the hundred into another county, the venue 
may be laid in either county, (p) 

(0 Partridge v. Emson, Noy (n) Noy 6S. ut supra. Dyer, 

68. Partridge v. Nay lor, Cro. 177. in margine. 

Eliz. 480. (o) Child v. Sands, 1 Salk. 32. 

(m) Rex V. Clarke, Cowp. 62. (p) Pope v, Dayis, 2 Taunt. 2S2. 
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Chap.xiiL In a case on the statute of Philip and Mary^ in wUdi 
the plaintiff declared of a distress taken in an hundred in 
one county^ and driven six miled out of the county^ with- 
out averring that it was more than three miles from the hun- 
dred in which the taking was ; even after verdict, the judg- 
ment seems to have been arrested, upon the ground of its 
not necessarily appearing to be an offence within the sta- 
tute^ because, the hundred might have extended into both 
counties.(9) 

. This statute by inflicting a new and different penalty on 
. an offence provided against by a former statute, namely the 
fourth chapter of th^ statute of Marlebridge, seems to be a 
virtual repeal of that part of the former act^ and therefore, 
that the remedy to be pursued for it^ must now be wholly 
founded on the latter statute, (r) For although in many 
rases, where a statute is only declaratory of the common 
law as to the description of the offeiice, the penalty imposed 
upmi the offender by the statute is a cumulative remedy; 
yet where a statute creates an offence and inflicts a penalty, 
the remedy prescribed by it must be pursued : and in some 
cases it is so, even where the offence is not altogether 
created by the act. Thus, upon the second chapter of the 
statute of Marlfbridge^ Lord Coke observes^ that excepting 
the penalty thereby imposed, it is but a declaration of the 
common law, and yet that the only remedy now to be pur- 
sued is an action upon this statute. (9) So it seems to be 
with respect to the offence of driving or impounding of* 
distress, contrary to the directions of the stat. 1 & 2 Ph. & 
M. c. 12. For in an action of tresspass brought for taking 
cattle, in which the defendant pleaded damage-feasant, and 
an impounding within three miles ; and the plaintiff replied, 
that the impounding Mras in another county, the court held 
it a departure, because the declaration was founded npon 
the common law, and the replication upon a statute ^ ob- 
serving, that it being a statutory offence, the plaintiff ougbt 
to have brought his action upon the statute, (r) And in a 

{q) Anonym. Godbolt, II. This (r) Woodcroft t;. Thompson, ^ 
however would now be belped by Lev. 48. 
the statute of Jeofails. («) 8 Inst. 104, 131. 
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later case^ where^ on a jastification for impounding cattle dar Cbap jcni. 
mage-feasant^ it appeared that the impounding was in an- 
other county^ the court held, that it did not make the dis- 
trainor a trespasser ab initio, although it subjected him to 
the penalties of the statute ; and therefore there was a ver- 
dict for the defendant. (^) 

' The right of the plainti£F to recover the costs of an action 
on this statute will be governed by the section on which the 
action is founded. The stat. of Gloucester, giving costs ge- 
nerally to plaintiffs, does not extend to actions on statutes 
giving double or treble damages, where single damages are 
not, independently of such statutes, recoverable; but it does 
extend to statutes giving to the party grieved a certain penalty. 
If, therefore, the action be grounded on the 1st section, the . 
plaintiff is not entitled .to costs, but he is entitled to them 
if his proceedings be on the second section ; and the penalty 
given in the first section, in addition to the treble damages, 
does not alter the rule.(u) 

Excessive distresses were always illegal at the common ^^ *? ^' 
law, but it was found necessary at a very early period to diitrcs*. 
confirm the sanctions of the common law in this respect, by 
statutory provision. And accordingly by the slbatute De 
DistricHone Scaccarii, 51 Hen. 3. stat. 4. it was enacted, 
^^ that distresses should be reasonable after the value of the 
^ debt or demand, and by the estimation of neighbours, and 
" not by strangers, and not outrageous/^ This was followed 
by the statute of Marlebridge, th^ fourth chapter of which 
provides, ^'That distresses shall be reasonable, and not too 
'^ great ; and that he who taketh great and unreasonable 
" distresses, shall be grievously amerced, for the excess of 
^^ such distresses/' Which provision was confirmed by the 
Articuli super chartoLS 28 £dw. L stat. 3. cap. 12. 

The operation of the statute of Marlebridge is general ; 
for although it has been said that it does not extend to all 



(<) Gimbart v. Pelah, Strang. Car. 559. et vide Tidd. Prac. 8th 

1272. edit. p. 980. and the cases there 

(«) 2 Inst. 289. Anon. Dyer, cited. 
177 b. North t;. Wingate» Cro, 
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Chap.xiil kinds of distress ; for that no distress for homage^ fealty, or 
the expences of knights in parliament can be excessive, the 
better opinion seems clearly to be, that it applies to all cases 
of distress whatsoever, (i) And its effect has therefore been 
to supersede the ancient common law, both as to this offence, 
and its remedy. So that in general, the only remedy to be 
pursued, is an action founded on the statute. Therefore no 
indictment or information will lie for an excessive dis- 
tress, (c) Nor can a general action of trespass be brought 
for it : {d) unless indeed the distress appear upon the face of 
the record to be so very excessive, that the distrainor must 
be considered as a trespasser for taking it. As in distraining 
six ounces of gold and a hundred ounces of silver, for the 
sum of six shillings and eight pence ; for here the excess 
was not only palpable, but specific, {e) So if an excessive 
distress be abused, that is a separate cause of action ; (/) or 
if to such a distress, be added any other distinct trespass, as 
that of turning the plaintiff out of his house, for such ad^ 
ditional act, an action of trespass will lie. {g) 

The distress however, for the taking of which, an action 
even on the statute of Marlebridge may be brought, must be 
one obviously excessive. As if a man distrain two or three 
oxen for twelve pence, or if he distrain a horse or an ox for 
a small sum, where a sheep or a pig may be taken, this is an 
excessive distress : because he might have taken a beast of 
less value. But if there be no other distress on the land, 
then the taking of one entire thing, however great may be its 
value, is not unreasonable, {h) And therefore it has been 
said, that even for a small demand, a cart and horses may 
be distrained, because they are not severable from each 
other. («) 

(b) 2 Inst. 107. bottom, 7T. R. 658. 

(c) Rex V. Ledgingham, 1 Vent. (/) Lynne v. Moody, 9 Stra. 851. 
104. S. C. 1 Lev. 290. (g) Etherton v. Popplewell, 1 

(4) Woodcraft V. Thompson, 3 East. Rep. 189. 

Ley. 48. Lynne v. Moody, Fitz- (A) Gilb. Distr. 68. Field v. 

gtbb. 85. S. C. 2 Stra. 851. Hut- Mitchell, 6 Esp. 71. 

chins V, Chambers, 1 Burr. 590. (t) Clarke v. Tucket, 2 Yentr. 

(e) More v. Munday, cited 1 183. 1 Roll. Abr. 674. March. 91. 

Burr. 590., andCrowther v. Rams- pi. 149. 
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In an action on this statue, it is necessary to shew upon Chap.xih . 
the face of the record, that the distress is excessive, for 
otherwise it does not sufficiently appear to the court, to be 
a case within the act ; (k) but it is not necessary to prove 
express malice in the party distraining. 

Lastly, ** There can be no remedy upon the statute of 
" Marlebridge, where there is a remedy at the common law, 
'^ nor if the plaintiff has recovered in replevin, can he af- 
^' terwards bring an action on that statute ; for an action on 
^* that statute is founded on there being a cause of distress, 
*^ of which the recovery in replevin shews there was none ; 
" moreover in replevin, damages were recoverable for the 
^^ taking, and a man shall not be permitted to say, there 
^' was a cause of distress after be has recovered upon the 
** gromid of its being unlawful/' (/) 

(k) Rex V. I«edgingham, 1 Mod. (0 Hoars Gilbert, p. 68. 
S88. Clarke v. Tucket, S Vent 1 8S. 
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CHAPTER XIV. 

O/Rescous and Pound-Breachy and of the several Remedies 

for the same. 

The unlawful rescue of a distress, or the breaking of a pound 
was always an offence at common law, and the remedy for it 
was a special action of trespass ; but a further remedy has 
been given in some cases, by the provision of a modern sta- 
tute. It is not however every rescue of a thing distrained 
which is deemed unlawful ; for, as I have already observed, 
there are various occasions on which the owner of the goods 
is entitled to make rescue of them, if wrongfully taken. Ai^d 
indeed it may be considered as a general rule, that wherever 
ft distress is wrongful in its inception, it may be rescued. 

O 
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CuAt. xiY. Ia some cases also^ rescue may be made of a distress that has 
only become wrongful by matter subsequent ; this however de- 
pends upon certain distinctions which it will be necessary to 
consider, 

A rescue may be made of any distress which is absolutely 
tortious^ as if made for rent^ whether it be a rent charge or 
rent service, where none is in arrear. (a) But it was held at 
the common law, that if the lord had once gained a seisin of 
rent, the tenant could not rescue a distress made for it, upon 
the ground of his never having held by such rent ; although 
where the tenant held by one rent, and the lord by encroach- 
ment gained seisin of a further rent, it was held that the 
tenant might tender what was really due, and rescue the 
distress made for the retit by encroachment ; {b) and there- 
fore in general it was considered, that if any patt of the rent 
distrained were in arrear, or if the tenant held by other ser- 
vices than those distrained for, he could not make rescue, (c) 
But as a distress is only a means of compelling the payment 
of the rent, if at any time before the distress, the tenant 
tender all the arrears, and the landlord afterwards distrain, 
the tenant may rescue it : (c^) and as it should seem, may 
even rescue a distress before it is impounded, if unlawfully 
detained after tender of the Arrears of rent, and the charges 
of the distress itself, {e) 

A rescue may also be made of a distress for an unlawful 
amerciament, (/) or if the subject or place of the distress 
be improper, as if beasts of the plough be taken, when 
another sufficient distress may, at the same time, be had, or 
if any^thing be distrained, which is not distrainable at com- 
mon law, or by statute, or if the distress be taken in the 
highway, {g) 

The rescue must however be made by the tenant or owner 
of the goods, and not by a stranger, for he can have no ri^t 

(a) Co. Litt 160. 161. 146. BcYil's Case, 4 Rep. 11 b. 

(») Bevirs Case, 4 Rep. 11 b. Firth v, Purvis, 5 T. R. 433. 

{c) Bro. Abr. Rescous, pi 14. (J) Com. Dig. Distr. D. 5 Bro. 

18* ' ' Abr. Rescous, pi. 12. 

(rf> Co. Lilt. ISO, 1^1. (g) Co. Litt. I SI a. 
. (e) Six Carpenters' Case, 8 Rep. 
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to dispute tbt distress. (A) And, therefore, if ia one dis* Chap.xiv. 
tress the goods of two persons be wrongfully taken^ it seemft 
to be the better opinion, that each can make rescue only of 
his own goods, for indeed he is a stranger to the remainder 
of l^e distress, (t) And therefore in such a rescue, seref ^ 
ance must, if possible, be made* (k) Where a rescue how- 
ever is lawful, it may be made, not only, by the tenant or 
owner of the goods himself, but by an agent : and therefore 
may be made by his guardian, or even by a servant, who may 
afterwards justify under his command. (/) 

A distress made out of the lord's fee is unlawful, and 
therefore, if the lord distrain out of his fee, in lands not 
holden of him, the tenant may make rescue, unless it be in 
some special cases. 

As if the lord come to distrain cattle which he sees with- 
in his fee, and the tenant, or any other person, in order to 
prevent the lord from distraining them, drive the cattle out 
of the fee, yet the lord may immediately follow and distrain 
them ; and the tenant cannot make rescue, although they be 
taken out of the lord's fee. But if the lord coming to dis-^ 
train, had no view of the cattle within his fee, although the 
tenant drive them oif purposely^ or if, after the view, the 
cattle at their own accord go out of the fee, or the tenant 
remove them, for any other cause than to prevent the dis- 
tress, and the lord afterwards distrain them out of his fee, 
the tenant may make rescue. So if a man come to distrain 
for damage- feasant, and see the beasts in his soil, and the 
owner chase them ont, though expressly for the purpose of 
preventing the distress, he cannot distrain them, and if he 
do, the owner of the cattle may rescue them, for the beasts 
must be damage -feasant at the time of making the dis- 
tress, (m) 

It is a general rule that no rescue can be made of a dis- 
tress after the goods are impounded, for then they are in the 
custody of the law. If, however, the cattle of a commoner 

(h) 1 Roll. Abf. 673. Jac. 568. 

(0 F. N. B. 102. et notis. (/) Bro. Abr. Redtous, pi. 7. 18. 

{k) Jennyngs v. Playstowe, Cro. (m) Co. Litt. 16 1. 

02 
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Chap. XIV. be wrongfully taken as damage-feasant^ and impounded^ and 
he make fresh pursuit after them, and find them in an open 
pound unlocked, it is said that he may retake them, (n) 

There may be an unlawful rescous in law, as well as in 
deed, as if a man has taken a distress, and the cattle dis- 
trained, as he is driving them to the pound, go into^ the 
stable or close of the owner, if he that took the distress de- 
mand them of the owner, and he do not deliver them, this is 
a rescous in law. (o) But there is no rescous unless the dis- 
trainor have possession of the goods ; as if a man come to 
distrain, and he be prevented from so doing, he shall not have 
a writ of rescous, but an action on the case, {p) For 
although such disturbance may amount to a disseisin of the 
rent or service, it is not a rescous until the thing be dis- 
trained, (q) And if the distrainor quit possession of the dis- 
tress, the retaking of the goods is not a rescue of them, (r) 

Both rescous and pound-breach were, as I have before ob- 
served, offences at the ancient common law ; and although 
the statute 2 W. & M. c. 5. has provided a further remedy 
for them in the case of a distress for rent, yet even in that 
particular kind of distress, it has not superseded the re- 
medies given by the ancient common law. It will therefore 
be proper to consider, in the first place, these common law 
remedies ; and afterwards inquire into the effect of the sta- 
tute of William & Mary. 

The remedy at common law for an unlawful rescue, is a 
special action of trespass for taking and detaining the goods 
being distrained, and about to be impounded, in which may 

■ 

be included a count for an assault on the distrainor, or his 
bailiff, (s) And if there be a rescue of several distresses for 
different rents, the whole may be included in one writ of 
rescous. (t) 

As the person in whose right the distress is made^ is the 

(») Co. Lilt. 47 b. ct not. ibid. (r) Dod v. Monger, 6 Mod. 216. 

{0) Co. Litt. 161 a. (#) F. N. B. 101, 

(P) F. N. B. 102. (0 Hale, note, ibid. Bro. Res- 

(q) Co. Litt. 160 cous, p!. 1. 
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party damnified by the rescue, he only can have this writ, ^"^^^; 
and therefore if there be a rescue of a distress which is taken 
by the lord's bailiff, the lord himself shall have the writ, and 
not the bailiff, and therein he may include, not only the 
assault and battery of his servant, but also the loss of his 
service : (w) as even a rescue and pound-breach may be in- 
cluded in one writ, (x) But if the king, by his bailiff, make 
a distress for rent, and it be rescued, the bailiff shall have 
the writ and not the king, (x) 

The writ of rescous may state generally the distress and 
the rescue, without even specifying the place where the res- 
cue was made ; but this must be shewn in the count, which 
must also set forth the times when the rent or services ac- 
crued, for which the distress was made, (j/) And it has 
been held, that even if the distress be made out of the fee of 
the lord, upon fresh pursuit, the common form of the writ is 
sufficient. (2) And if the count shew when the rent was in 
arrear, it is not requisite to alledge a seisin of it. (a) Nor 
is it always necessary to be laid vi et armis, for it may be a 
rescous, though done without force. (&) 

To this action the defendant may plead the general issue, 
of not guilty, or he may plead special matter in bar. (c) 
And it should seem, that upon rescue of a distress for rent 
in arrear, riens in arrere, is a good plea ; {d) since it is clear, 
that upon a distress for rent not due, the tenant may make 
rescue, without being driven to his replevin. And so is a 
plea of non tenuity for in this action the tenure is traversable; 
but, if denied the negative must be specially pleaded, for it 
cannot be shewn under the general issue of not guilty, (e) 
A plea of ne ungues seisie^ is not however good ; (/) as the 
seisin of the rent, cannot be tried in this action, (g) Nor 

(w) Alwayest;.Broome» 8 Latw. (c) Bro. Abr. Rescous, pi. S8. 

1263. (tf) Ibid. pi. 6. S. Y. Ibid. pi. 10, 

(«) F. N. B. 101. 108. 16. and Estoppel, pi. 168. 

(^) Hale, note F. N. B. 101. (c)Ball. Ni. Fri. 62. 

Theol. Dig. lib. 10. cap. 9. (f) Bro. Rescous, pi. 10. 

(z) Bro. Abr. Rescous, pi. S. (g) Bro. Abr. ibid. BeviPs Case, 

U) Bro. ibid. pi. 7. 4 Rep. 11. ^ 

(*)Bro. ibid. pi. 2. 
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Chap. XIV. can the defendant plead, that he held by other services ; for 
if he hold of the lord at all, he cannot make rescue, {h) It 
seems rather doubtful, whether to this action, the general 
plea of hors de son fee be good ; and it is therefore better to 
plead that the locus in quo was hors de son fee, and held of 
another lord ; to which the plaintiff may reply, that the dis- 
tress was made for a rent-charge, or that the cattle «were 
taken on fresh pursuit, (t) So that, it is not sufficient for 
the defendant to traverse the place of the taking laid in the 
county but he must go on, and shew it to be either his own 
or a stranger's freehold, in which the distress ought not to 
have been made, {k) 

The defence must be such as to cover the whole res<»bs ; 
and therefore, where rescous was brought for rescuing forty 
sheep of the defendant, and eighty belonging to «7. S. and 
the defendant justified the putliug of his forty sheep into the 
locus in quo, to use his right of common therein i and that 
the plaintiff dt injurid S^c* took and chae^ed them ; and. that 
he the defendant would have taken them from him, and they 
ran among the other eighty sheep of J. S. and flocked with 
them ; and because he could not sever them, he took and 
chased them, QuiB est cadem, 3fc. Upon demurrer to the 
plea, it was without argument, adjudged to be bad. For the 
defendant could not rescue the sheep of «7. S. and although 
it appears that they flocked together, and he could not sever 
them, yet he ought to have pleaded that he chased them to a 
certain place in order to sever them, and not that be chased 
them all away : {I) or, according to Dodderidge, Justice, he 
might have justified putting them all back on the commoa, 
until they were severed ; (m) or have shewn, that he after- 
wards severed them, and returned the sheep of J. S. to the 
plaintiff, (w) For if the defendant by his plea will justify the 
rescous, he must shew distinctly that it was lawfully made. 



(h) Bro. Abr. Rescous, pi. IS. (/) JesayDgs v. Playstowe, Cro. 

(t) Bfo. ibid. pi. 3, 19, 32. Id. Jac. 56g. 

teaes joines, pi. 26. (m) S. C. S Roll. Rep. 169. 

(K) Bro. Abr. Rescous, pi. 9, (n) S. C. Palmer, 199* 
11. 
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And therefore^ in another case, where the plaintiff declared Cbap. xiV. 
for rescuing four hogfi, and for breaking the pound, and 
taking out of it a fifth hog, all being distrained damage- 
feasant ; and the defendant pleaded not guilty to the pound- 
breach ; and as to the rescous, that whilst all the hogs were 
in the plaintiff's possession, he tendered amends, but with- 
out traversing that any one of the hogs was then impounded, 
the court held it bad; for although he had pleaded not 
guilty to the pound-breach, yet it might be, that he had re- 
taken the fifth hog out of an open unlocked pound, and con- 
sequently without being guilty of the pound*breach ; 
although the tender of amends, as to the rest, would be too 
late ; and his stating them all to be in the plaintiff's posses- 
sion when the tender was made, was too argumentative, 
without distinctly denying that any one of them was before 
impounded, (o) 

It is observed by a late learned writer, {q) ^' that this ac- 
^' tion is now rarely brought, but a special action 6n the 
'^ case, in which non-tenure may be given in evidence on 
^^ the general issue ;" but by this must be understood, only 
the case of rescous of a distress for rent ; upon which an 
action lies , on the statute of 2 W. & M, c. 5 ; for every 
other rescous remains as it was at the common law, and , 
consequently must be pursued by an action of trespass, al- 
though, as I have before observed, it needs not necessarily 
be laid vi ei armis* 

Pound^breach was at the common law a greater ofibnce Pound- 
than an unlawful rescue, being conudered as a trespass to common 
the king and a breach of the peace, for which even hue and ^^' 
cry might be raised against the offirnder : (r) and as it ia 
oominonly said, might be inquired of in the sheriff's toum, 
ac an offence committed in direct contempt of the authority 
of the law. 4"^) 

It has been already observed, that if the cattle of a com- 
moner be wrongfully taken as damage-feasant, and he upon 

(p) Alwayes ». Broome, 2 Lutw. (r) Mirror, c. 2. s. 26. 
1262. (f) 2 Hawk. ?. C. G7. 

(9) Bull. Ni. Fri. 62. 
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Chaf.XIV. fresh pursuit find them in a pound not locked or fastened, 
he may lawfully retake them. (/) But in general, as soon as 
the distress is impounded in any lawful pounds it is bo 
much in the custody of the law, that it cannot be retakea 
without the party's being guilty of a pound-breach, {u) One 
exception however to this rule is mentioned ; for it is said, 
that if there be lord, mesne and tenant, and the tenant be 
distrained by the lord for services alledged to be due from 
the mesne, the mesne (to relieve the tenant) may take the 
tenant's cattle out of the pound, and put his own in their 
stead, (x) 

The remedy at common law for this injury to the distrain- 
or, is by a special action of trespass founded on the writ 
de Parco-fracto : besides which, the distrainor may retake 
the goods, and again impound them, {y) In this writ, the 
breaking of the pound is said to be done vi et armisj but it 
is not necessary to shew in the writ, what kind of cattle or 
goods were distrained nor whose property they are. {%) This 
rule however seems to be confined to a distress for rent or 
service ; for if it be made for an amerciament, the cause of 
the distress should appear in the writ, as well as that the 
goods were the property of the person amerced; because for 
an amerciament, the goods of a stranger cannot be taken, (s) 
And if the distress be made by the bailiff of the plaintiff, it 
seems to have been usual so to state it in the writ. (<) 

But it is not necessary, either for the writ or the count, 
to make a title to the distress, because the unlawfulness of 
the distress is no excuse for a pound-breach, (a) 

The writ de parco-fracto lies at the suit of the distramor, 
but not at the suit of his bailiff who made the distress, fl^r 
at the suit of the owner of the land in which the pound 
may be ; for it is not his pound for the time being, but the 



(0 Co. Litt. 47 b. Litt. 47 b. 

(«) F. N. B. 100. S. r. Alwayes («) F. N. B. 100. Eegist Brev. 

v. Broome, 2 Lutw. 1262. 116. 

(JT) Oo. Lilt. 100 a. Tresham's (a) Anonymous, 1 And. «^' 

Case, Rep. UOb. Coltsworth v. Bettison^ 1 ^*' 

(§f) Bro. Avowry, pi. IS. Co. 347, 
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pound of him who distrains, {d) And if the husband dis- Chap. XIV. 
train for rent or services in right of his wife, and a stranger 
take the distress out of the pound, the husband shall have 
the writ in his own name, although it is said that the wife 
may be joined, (e) 

It seems that a writ de parco-fracto will not lie against 
the owner of the pound. And therefore, where to an ac- 
tion for breaking the pound, and taking out the beasts, the 
defendant pleaded not guilty, as to the taking ; and as to the 
pound-breach, said he was lord of the soil on which the 
pound stood, aud that he broke the lock, and put on another 
lock of his own : it was said by Hobart, Justice, that this 
was no pound-breach, unless the beasts came out ; and by 
Jones, Justice, that if the beasts did come out, a pardo- 
fracto would not lie, because the freehold was in the defend- 
ant, and that the proper remedy was a special action on the 
case. (/) 

In the case of a rescue, or pound-breach on a distress OfaRei- 

cue or 

for rent, a further remedy than that given by the common Poand- 

law has been provided by the statute 2 W. & M. c. 5. by S^gtat.^'Sf 

the fourth section of which it is enacted, " that upon any Wm. & 

^^ pound-breach or rescous of goods or chattels distrained 

^' for rent, the person or persons grieved thereby, shall in 

^^ a special action upon the case, for the wrong thereby sus- 

^^ tained, recover his and their treble damages and costs 

^' of suit, against the offender or offenders, in any such 

*^ rescous or pound-breach, any or either of them, or 

^' against the owners of the goods distrained, in case the 

^^ same be afterwards found to have come to his use or 

*' possession.'' 

In an action on this statute, it is necessary to make a 
title to the distress, by setting forth the demise upon which 
the rent accrued, and shewing that the ^rent was due. (g) 
And in general to shew, that the distress is warranted by 



{d) F. N. B. 100. Rep. 80. 

(e) Ibid, but Fitzherbert adds (g-) Dod v. Monger, 6 Mod. SI 5. 
Tamen quaere. Bellasis v. Burbidge, 1 Lutw. 914. 

(f) Holman v, Tuke, Winch's 
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Chap. XIV. the act : (k) but it is not necessary to alledge or prove 

the notice required previously to the sale of the distregs 
was given, because such notice cannot be required as against 
wrong doers, {k) > 

The venue should be laid where the rescous is committed, 
for that is the gist of the action, and the rest but induce- 
ment : and therefore, where the demise rent and distress 
were stated to be in three vills, but the venue laid in that 
only where the rescous was committed, the court held it to 
be good, {k) 

If a distress be impounded on a part of the premises de- 
mised, according to the directions of the stat. 11 Geo.2. c. 
19. 8. 8, 9, 10., any retaking of the goods is a pound-breadi 
within the stiit. 2 W. & M. c. 5. although it might not have 
amoi^nted to a pound-breach at th^ common law. (/) And 
tender of amends after impounding, is no plea to an action 
on the latter statute. (/) 

In this action the plaintiff is entitled not only to treble 
damages, but treble costs m)»y also be recovered, (m) 

(At) BellasiB v. Burbidge, 1 Lutw. (m) Lawson v. Story, Cartb. 321' 
214. S. C. Ld. Raym. 170. S. C. Ld. Rajm. 19. 

(0 Firth V. Purvis, 5 T. R. 432. 
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effect of his entry on execution ib 

COPARCENERS, 

before partition, are only one heir . • 37 

or one tenant . .104 

how they shall do fealty • . .101 
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enumeration of the causes of a 
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incident to rent-service 
but not to a rent-seek 
how far to a rent« charge • 
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rents 
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charged on another 
may be made as soon as the rent is payable • 
cannot be made without demise 
of making several distresses for the same rent 
at common law • • 

ditto, under stat 17 Car. 2. c. 7. 
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different kinds of 
party wrongfully distrained upon may make 
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WRONGFUL DISTRESS— continued. 

or bring troyer, or trespass, or replevin . 176, 177 
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As to the time and place of a distress^ see titles 

Time and Place. 
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from whom it is due 
inseparable from the reversion . 

distress inseparable from the fealty 
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except for a rent-charge 
of the church, distress in . • 
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of the crown . 

distress bj the grantees, &c. 
FEME COVERT. See Husband and Wife. 
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animals not distrainable 

unless reclaimed and kept for profit 
FINE. See Conusee. 
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one of the subjects of a distress 
fines may be imposed for contempt or disobedience 
of a court . • • • 

how recoverable 
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difference between fines and amerciaments • 
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distress cannot be made on ancient glebes 179^ 180 
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of driving a distress out of the . .164 

constable of the, within the Stat. *ofW« & M. • 156 
HUSBAND AND WIFE, 

where they should join or sever in actions . 42 

in what distresses they may join . . 43 
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HUSBAND AND WIFE-con/fiiiierf- 

wife can never distraia alone . • 

the husband may in all cases 

distinctions as to distress for arrears of rent, as ac- 

» 

cruing before or after coverture, or on a free- 
hold or chattel interest 
chattels real of the wife reducible into possession 

by the husband 
effect of such reduction as to distress . • 

^listress at common law, for rent on a freehold in- 
terest of the wife 

under statute of Hen. 8. 
on joint leases by husband and wife not 
conformable to the statutes 
feme covert shall do fealty 

may be a freehold tenant • 
but not sit on the homage . 
heriot not due on the death of • 



Page 

43 

ib. 



44 

ib. 
ib 

45 
ib, 

46 
101 
108 

ib. 
104 



IMPLEMENTS, 

of trade or husbandry when distrainable 

INN, 

goods in, not distrainable for rent 

to what cases this rule extends 

INVENTORY, 

of goods distraii/ed 



146 

144 
ib. 

161 



J. 



JOINT-TENANTS, 

are seised per my et per tout 
cannot prejudice each other*s rights 
how far they may grant a rent-charge 

or rent-service 
how they shall do fealty 

suit 



39 
40 
41 
ib 
101 
108, 109 
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JOINT-TENANTS— con/inwcJ. Page 

one may distrain alone, bat must avow jointlj with 

his companions • . .39 

survivor of, may distrain for all arrears . • ib. 

may sever the joint-tenancy • • .41 

distress on . . . .75 

IRREGUtiAR DISTRESS.— See Distress. 

JUSTICES, 

proceedings before them under statute 11 Geo. 2. 

c. 19. in cases of fraudulent removal . 97, 161 



K. 



KING, 



distress for rent by 

might be made without attornment 

or on all lands of his lessee 

or of an under tenant for a previous arrear 

on the possession of , 

or of his grantee 
goods in execution at the suit of, are not within the 

statute 8 Anne, c. 14. . 
distress by, in the highway . 
is exempt from toll 
cannot owe suit 

may distrain for an amerciament in a court-baron 
may reserve rent out of an incorporeal hereditament 
cannot discharge from suit to the leet • 
may discharge from toll • • 



62 
ib. 
ib. 
63 
73 
74 

31 
93 
133 
109 
121 
16 
120 
133 
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LANDLORDS, 

or lessors for years, &c. distress by . .67 

entitled to rent out of goods taken in execution • 81 — 84 
LEASE, 

of tithes . . . .16 

vesture of the land • . . ib> 

may be made to each other by tenants in common 42 
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Page 
LEASE — continued. 

by husband and wife . . .46 

bj tenants in tail • • • .48 

for years not within the statute 32 Hen. 8. c. 37* . 54 

by corporations • . . .64 

by parol from year to year so long as both parties 

shall please . . • .70 

after the determination of the rent, could not be dis- 
trained for at common law . . 89 
this altered by statute 8 Anne, c. 14. . 90 
continued by tenant's holding- over • . 89 
LEET, 

origin of the court leet . . .12 

suit at the . . . 120 

from whom due . • . ib* 

due in respect of resiancy . . 121 

not within the statute of Marlebridge • ib. 

LEGATEES.— See Devisees. 

their interest in a bequest subject to the executor's 

assent .... 56, 61 

LEVANT AND COUCHANT, . 

cattle of a stranger distrainable for a rent-charge 

after being levant and couchant . 74, 146 

for a rent-service . • .74 

LEVARI FACIAS, 

one of the modes of recoTering fines . • 117 

for a debt recovered in the lord's court . 127, 128 

LIFE, TENANT FOR, 

distress by . • . .49 

consequetice of the death of, before the rent be- 
came due at the common law • • ib* 
altered by stat. of Geo. 2. • . ib» 
distress by executors and administrators, of, under 

the Stat. 32 Hen. 8. c. 37. . . 52 

LIME KILN, 

not distrainable . • • 148 

LORDS, 

abuses of the power of distress by the ancient lords 4, 5, 7 

distress by, for a rent-service . . 30 

made in respect of the seigniory . 31 

when by title of escheajt . • 31 
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LO RDS — continued, 

of a manor, distress by 

distress on the cattle of, damage-feasant 
LUNATICS, 

distress by committees of 



Page 

136, 137 
62 



M, 



MANOR, 

courts incident to, the court-baron 

the customary court 

distress by the lord of a . 

MARKET, 

how far tolls are incident to 

distress for tolls due In 

things brought into it not distrainable damage 

feasant 

how far distrainable for rent 
MILL, 

suit to the 

MONEY, 

when distrainable 

MORTGAGE, 

effect of • . . 

mortgagor and mortgagee's estate, after execution of 

66, and note (z) 

distress by mortgagee, on a lease made before the 

mortgage • • . ' • M 

ditto after the mortgage • • • ib. 

distress by the mortgagor, on a lease made after the 

. mortgage .... f6. 

MULTIPLICATION 

of heriot-ser?ice , .106 



107 

109 

65 

129 
134 

141 
144 

110 

147 

G5 
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Page 

NOMINE PCENiE, 

descends to an heir, as Incident to the rent . 59 

demand of, when necessary . • 88 

NOTICE 

required, to entitle the landlord to doable rent . 71, 72 
of distress and sale . . 151,153 

of distress of growing crops . .163 

to the sheriff in possession under an execution to 

retain the landlord's rent . • 159= 

of securing a distress of corn, &c. under the stat. of 

Wm. and Mary . . . 162 

of impounding, required, if the distress be put in a 

private pound but not if put into a public one 169" 



o. 

OFFICE.— See King. 



P. 

PARCENERS.— See Coparceners. 
PARSON, 

distress on the cattle of, in the highway, or in an- 
cient glebes . . . 179, 180 
PARTITION.— See Coparceners. 
PENALTY, 

distress for, under acts of parliament . 13, 125 

PIGNUS.— See Civil Law. 
PLACE OF A DISTRESS, 

not to be made in the highway, or out of the lord's 

fee • • . • ii3 

for rent, not to be on other lands than those on 
which the rent is charged, or out of which it 
issues .... 94, 95 
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Page 
PLACE OF A DISTRESS— con^tnuedf. 

in what cases it may be made in a hoase or other 

inclosed place • • .95 

under statute 8 Anne, and 11 Geo. 2. in case of 

fraudulent removal . • 96, 97, 160, 161 

of tenant's cattle feeding on commons appurtenant 

to the premises demised • • 96 

PLOUGH, 

beasts of, not distrainable, if other sufficient dis- 
tress . • . '69 146 

remedy for an unlawful distress of . .182 

PORTS AND PORT DUTIES, 

port duties one of the causes of a distress • 13 

tolls and duties incident to every port . .132 

nature of port duty . . .131 

in what cases a consideration for it must be shewn 132 
POUND, 

definition of • * ; • .165 

overt what . . . .166 

covert what .... ib. 

use of, whence derived . • .2 

of impounding a distress at common law . 163, 170 

altered by the statute of Marlebridge 163, 164, 170 
further altered by the statute of Ph. & Mary 

8, 164, 170 
by custom • . . .171 

in what cases a distress may be driven out of the 

county .... 164, 165 

of impounding a distress on the premises u^der the 

statute of 11 Geo. 2. c. 19. . . 165 

household goods, and other things liable to injury, 

to be put into a pound covert • .166 

cattle into a pound overt . . • ib. 

in what cases the distrainor is answerable for the 

things distrained • . • ib* 

distrainor not to use the distress when impounded 167 
although done for its benefit • • ib. 

but the owner of the distress may use it . td. 

distress not to be impounded after a sufficient tender 168 

remedy by action on statute of Philip & Mary for 

unlawfully impounding a distress • • 188 et seq. 



INDEX. 225 

Page 
POUND-BREACH.— See Rescous. 

POUND-KEEPER, 

not answerable for wrongful distress, &c. when, . 177 
PREROGATIVE.— See King. 
PRESENTMENT, 

necessary to support art amerciament . .122 

by whom to be made . . ib. 

PRIVITY, 

of estate, destroyed by a grant of a rent in fee . 32 

ditto in rent*charge . . 35 

PROCESS.— See Distringas. 
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RECAPTION, WRIT OF, 

by whom it lies .... 183 
against whom to be brought . • . ib. 

lies on proceedings in the courts above, as well as 

in the sheriff's court •. . .184 

how defendant must plead • . .185 

judgment thereon .... ib, 

RECEIVERS, 

appointed by the Court of Chancery, distress by, . 62 

RELIEFS, 

on socage tenure preserved by statute 12 Car. 2. . 99 

of the different kinds of the socage-relief • 111,112 

to what incident and when payable . Ill — 113 

difference between the relief and the heriot . 113 

what relief payable by joint-heirs . • ibm 

remedy for, by the lord or his executors or admi- 
nistrators . • . .114 
not within the stat. 32 Hen. 8. c. 2. . ib» 
but expressly included in stat. 1 1 Geo. 2. c. 1 9. ib, 
REMOVAL, 

of goods distrained, when necessary . .154 

distress on a fraudulent removal of goods 91, 96, 97, 

160, 161 
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RENT, 

origin of . • • 

genera! requisites of ' . 

nature of a rent-service 

distress of common right incident to retit-serviee 

incident to the reversion and sertioes 

effect of its being separated from them 

difference between a rent and an annuity 

issues out of the realty 

whether rent can issue out of a mere chattel 

out of what it may be reserved 

not out of an incorporeal hereditament 

except by the king 
whether reservable on tithes 
may be reserved on lease of the vesture of the 

land 
or on a demise of furnished rooms 
but not of a mere personal chattel 

must be certain, or capable of being reduced to a 
certainty . . • • 

must be reserved by a deed or conveyance, p^ss^ 
ing or enlarging an estate 

could not be reserved, at common law, on a baN 
gain and sale, bdt may now by the operatlMl 
of the statute of uses 

what reseryatiob Will create a retft 

will pass by a mere grant of the reversion 
or by a devise of it 

if reserved generally is payable yenriy 

wlien it goes to the heir or the executor 

should be reserved conformably to the estate 

how far the law will cure an improper reservation 

of . . . . 1*9, 57, 58 

issues wholly out of part of the land, whferfe the re- 
mainder is recovered by a title paramount 

when, considered to b6 due . 

how affected by the death of a person having n de- 
terminable estate on which a lease depends 

wliat kinds of i^nt ate within th^ statute 32 H. 8. 



14 
24 
14 
/». 
20 

20, 29 
68 

17, 71 
68 
15 
16 
ib. 
ib. 

ib. 
17 
tft. 

ib. 

ib. 



18 
69 
18 
59 
1?, n. (a) 
55 
19 



34 
89 

49 



c. 37. 
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REJiTS— continued. 

devisable, although suspended by Udtty ^f posses- 
sion - • . • .59 
distress for double • • .71 
demand of, how far requisite • . 87 
in arrear sot extingaisbed by taking bond . 29 
extinguished by judgment . • 30 
RENT-SECK, 

nature of . . • .15 

difference between a rent-seek and an annuity 68 

what is a rent-seek within the statute 4 Geo* % 

c. 20. . . . 67, 69 

created by separating a rent-service from the rever- 
sion or services . . • 15, 20 
or by reserving the distress for a less period tha» 

the rent » . . . .32 

distress not incident to . . .15 

RENT.CHARGE, 

nature of a . • . . .14 

effect of, when granted by a joint tenant 40, 76 

ditto, as to those claiming by a later title . 76 

does not escheat to the lord of the land charged 30 

how far suspended or extinguished by the posses- 
sion of the king . . .74 
by prescription out of a manor . • 76 
distress, how far incident to # ' . 14, 31 
remedy for by writ of annuity or distress . 31 
where rent deemed to be a rent-qharge without a 

. clause of distress . • .21 

not within the 22nd section of stat. 11 Geo. 2. 

C. X £#• a • • • jEhZi 

nor an ancient one, within stat. 4 Anne, c. 16. ib. 

not apportionable like a rent-service . • 33 

but apportionable by act of law . . ib, 

pro concilio impendendo • . .35 

extinguished by purchase of part of the land . 33 

where extinguished by the grantee's claiming the 

land under the grantor . . ib, 34 

extinguished by the act of God . .35 

suspension of ... 34 

Q2 
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Page 
RENT-CHARGE— cow^mweJ. 

is assignable, bat not its arrears . • 36 

is within the annuity act, in what cases . - 36, 37 

distress for arrears of, by executor of tenant jser 

autre vie .... • .53 

per autre vie^ devisable within the stat. of Wills 60 

distress by grantee of, on the possession of the 

king or his grantee . • 74 

not within the restriction of distraining within the 

lord's fee .... 93 

RENTS OF ASSIZE, 

nature of • . . 22, 23 

out of copyhold lands, whether within the stat. 

4 G. 2. c. 28. s. 5. . . .65 

RESCOUS AND POUND-BREACH, 

rescue of a wrongful distress . 174, 194 

when it might be on a distress for rent gained by 

encroachment • • * . 181, 194 

may be made on a distress for rent not due . 194 

for an unlawful amerciament • 1 95 

of a distress made in the highway • ib> 

or if things not distrainable be 

taken . • • ib* 

when it may be made on a distress taken out of the 

lord's fee ... ib» 

when after tender . • .194 

when after impounding • .195 

by whom to be made . .194 

rescous, what amounts to a • .196 

rescous and pound-breach offences at common' 

law . • . . ib* 

further provided against by stat. Wm. & M. ib, 

this extends only to cases of rent . 199 

rescous^ writ of at common law . . 197 

and count thereon . ib» 

writ of rescous, what might be pleaded thereto 197, 198 

pound-breach, 

nature of the offence of, at the common law • 199 

of the writ de parco fracto . . 200 

by and against whom it lies . 201 
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RESCOUS AND POUND-BREACH— con^mwedf. 

of the action for rescue or pound-breach on stat. 

Wm. & M. 
of the declaration, venue, and costs therein 
REVERSION, 

distress incident to^ of common right 
how far rent incident to and separable from 
inseparable from the fealty and service 
necessity- of, to support a distress for rent since 
the Stat. 4 Geo. 2. c. 28. 



Page 



201 
202 

20 
ib. 
ih. 

68 



SALE 

of goods distrained under stat. of W. & M. 

by custom 
SEIGNIORY, 

suspension of 
distress in respect of 
plea'to try the 
SEISIN, 

of a rent, when necessary to create privity 

tortiously^ained by coercion 6 

by encroachment 
how far to be disputed in replevin 
what seisin required under the stat 

o!* xl. o. C. !2* • . 

ditto, under stat. 11 Geo. 2. c. 19. 
of services and reliefs 
SERVICES, 

nature and different kinds of 

of coporal copyhold services 

seisin of . . . 

one of the most ancient causes of a tiistress 

distress always incident to them 

inseparable from the reversion 

remedy for a distress made for services not due 

not distrainable, if other sufficient distress 



153, 159 
169 

29 
31 
ib. 

21 
21, 181 

182 
22 

22,35 

ib. 

114 

98 

111 

114 

3,98 

20 

ib. 

181 

6,146 
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SHEEP 




. 




remedy for unlawfal distress of 


• 


• 


182 


SOCAGE, 








military tenures converted into, by stat. 12 Car. 2. 




c. 24. 


. 


. 


99 


tenure, nature, and different kinds of 


. 


100 


of the socage relief 


• 


, "i> 


112 


STAMPS, 




1 ' 

• 




not required for proceedings under 


a distress 


• 


150 


STATUTES, 








Magna Charta, cap. 10. 


. 


. 


5 


14. 


• 


. 


122 


of Merton 


• 


107, 


121 


De Districtione Scaccarii 


5, 


146, 182, 


191 


Mariebridge, cap. 2. 


134, 


177, 179, 


190 


3. 


• 


. 6, 


180 


4. . 6, 


94, 134, 


164, 171, 


191 


9. 




108, 109, 


120 


15. 


. 


177, 179, 


180 


Westminster primer. 








cap. 16. 


. 


. 5, 


178 


Westminster the second. 








cap. 36 & 37. 


• 


. 


7 


Quia Emptores Terrarum, 28 Edw. 


1st. 


15, 22, 2C 


;, 99 


Articuli Super Chartas, 28 Edw. 1. 


. 


182, 


191 


Articuli Cleri, 9 Edw. 2. 


. 


• 


179 


17 Edw. 2. c. 6. 


. 


• 


99 


1 Edw. 3. c. 12. 


. 


a 


99 


34 Edw. 3. c. 15. 


• 


. 


ib. 


21 Hen. 8. cap. 5. 


. 


46, note 


(^) 


32 Hen. 8. c. 1. . 


. 


. 41 


,59 


^. • . 


. 


. 


114 


28. 


• 


• 


48 


37. 


. 44, 


50, 52, 6C 


),65 


1 & 2 Philip and Mary, cap. 12. 


8, 104, 


170, 171, 


188, 






189, 


190 


21 Jac. 1. c. 4. . 




• 


189 


12 Car. 2. c. 24. 


12, 61, 99, 


111 


17 Car. 2. c. 7. 


• 


. 


92 


22 Car. 2. c. 6. . 


• 


. 


63 
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STATUTES— coiiWftueJ. 




% W. & M, c. 5. 8. 2. 


147,] 153, 154 


3. 


95,147,162 


4. 


196, 201 


4 Anne, c. 16. 


. 21, 77 


8 AiMW, c 14, •• !• 


80, 159 


2. 


91, 96, 160 


6, 7» 


. 71, 90 


4 Geo. 2. c. 28. s. 5. 


22, 23, 46, 49, 56, n. (u) 


1 
] 


60, 65, 68, 72, n. Q/) 


8. 6. • 


78 


11 Geo. 2. c. li. 8. 1. 


91, 96, 160 


2. 


|97, 162 


7. 


97, 162 


1 Om • 


148, 162 


9. 


168, 175 


1 10. 


155, 165, 170 


1 15. 


49 


18. 


71 


19. 


[167, 186 


20. 


186 


i 21. 


ib. 



22. . . 22, 114 

56 Geo. 3. c. 50. . • 84 

6 Geo. 4. c. 16. ... 85 

STATUTE, STAPLE, OR MERCHANT.-— See Cowusee. 

STRANGER, 

goods of, in yfhtit cases distraifittble 

SUIT, 

of court, preserved \)f sttft. It Car. 2. c. 24, 

differenft kinds of 
distrainable 

to the court baron, from whom doe 

Iyow performed 

by persoBs havkig joint estates 
under stat. Marlebridge 
extingurshment of 

not due from the king, or his grantees 
to the customary court, from wliom due, and how 

to be performed 
to the miH, from whom, and to whom due 



145 

99 
107 
ib. 
ib* 
ib* 

108 

109 

ib. 

110 
111 
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SUIT — continued, 

to the mill, remedies for 
at the court-leet, from whom and how due 
SUSPENSION 

of rent, origin of the doctrine of 
of rent-service, elTected by purchase of the land, &c 

by eviction 
where it can be partially effected by 

act of the party 
when by act of law ' 
of a rent in joint-tenancy 
of a rent-charge by the possession of the king 

by act of the party 
of a seigniory . • 



Page 

111 

120 

25 
26 
28 

28,34 

40 
74 
35 
29 
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TAIL, 

distress by . • . 

by ditto after possibility of issue extinct 
reservation of rent by tenants in, goes with the 

estate • 

issue in, are within the stat. 32 H. 8. c. 37. 
TENANTS, 

unlawful distresses on, by the ancient lords 

how far liable to two distresses 

distress on several for an entire rent 

not liable to be distrained for the rent of a preced 

Ing tenant 
effect of their holding over at common law 

under stat. 8 Anne 
how far the act of, could prejudice the mesne 

lord 
privity between lord and tenant by attornment 
under tenants, 

distress on the goods of 
TENDER 

of rent, when and where it should be made 



48 
ib. 

19,58 
53 

4,7 
20 
77 

78 
89 
90 

21 
ib. 

78 

89 
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TENDER— con/tnue<2. 

of rent, eifect of before or after distress . . 

must be made before imponnding 
when distress is made on growing crops 
to whom to be made 
of amends for damage-feasant v 

TENURE, 

nature of the ancient tenures 
ancient military tenures abolished 
TIME 

of a distress for rent at common law, with re- 
spect to the determination of the term 
ditto under the stat. 8 Anne, c. 14. 
of distress for rent with respect to a demand of 

the rent 
on goods fraudulently removed 
TITHES, 

whether rent could formerly be reserved on a lease of 
may be distrained damage-feasant when 
TOLLS, 

one' of the causes of a distress 

to what ijicideiH 

must be claimed by grant or preseriptioE 

must be reasonable 

on what and from whom due 

toll traverse, what it is, and how claimed 

toll through, what it is 

what consideration is required to sup 
port it 
are incident to every public port 

how due in respect of it « 

what persons are exempt from them 
discharge from by the king . 
to what toll distress is incident 
distress for, may be had on the highway 
or on goods i» a market 
on what and on whose goods it may be 
made 
TOURiV.— See Leet. 
TRADE, 

things belonging to, are distrainabte fw toil 

R 
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89, 175 

• 168 

163, 168 

175 
174 
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89 
90 

87 
91 

16 
139 



13 

I«9, 132 

f2g 

ib. 
130 
130 

lb. 

131 
132 
133 

ib. 

ib. 
134 

ib, 

ib. 

ib 
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' TRADE — continued. 

things belonging Xo^ how far distrainable for rent . 144 

TRESPASS.— See Actions. 

TROVER, 

lies for goods taken under an illegal distress . 176 

TRUSTEES, 

of a feme-covert may distrain . • 61 



u. 



UNDER-TENANT.--See Tenan^. 



V. 

VENUE, 

in an action on the statute 1 & 2 Ph. k Marj, c. 19. 180 
VIE, TENANT PER AUTRE, 

distress by executors of , . . 51, 54 
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WARRANT OF DISTRESS, 

for rent . . .150 

for fines or amerciaments . . . .171 

WEARING APPAREL, 

in what cases distrainable . . . 143, 144 

WIFE. — See Husband and Wife. 

WITHERNAM, 

cattle distrained in, may be used • . 168 

WRITS 

writ of annuity on a rent-charge • . 31 

de exoneratione sectce . • .109 
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WRITS,— continued. 

special writ of trespass on the 2d chap, of the stat. 

of Marlebridge 178 
15th chapter . 179 

stat. of Articuli Cleri ib. 

stat. of Marlebridge 
for an unlawful 
distress of beasts 
of the plough . 182 

of recaption . • . 183, etseq. 

of rescous . . . .197 

of parcofracto . . . 199, 200 
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royal 8vo. price 2/. 1 Ss, boards. 

TTte Laws relating to the Poor, including the Collections originally made 
by E. BoTT, Esq. and afterwards edited by F. Const, Esq. Sixth Edition ; 
in which the Statutes and Cases to Hilary Term, 1827, are arranged under 
their respective heads, and the whole System of the Poor Laws is placed in 
a clear and perspicuous point of view. By John Tidd Pratt, of the Inner 
Temple, Esq. Barrister at Law. In Two Vols, octavo, price 21. Ss. boards. 

Summary of the Duties of a Justice of the Peace out of Sessions ; with 
some Preliminary Observations, By Henry James Pye, Esq. The Fourth 
Edition with considerable Additions, including the late Statutes passed for 
Improving the Administration of Criminal Justice in England. Price 9s. 
boards. 

A Treatise of the Law concerning the Liabilities and Rights of Common 
Carriers, in two Parts. By George Frederick Jones, of Lincoln's Inn, 
Esq. Barrister at Law. Price 8s. boards. 

A Treatise on the Law of Fixtures and other Property partaking both 
of a Real and Personal Nature ; comprising the Law relative to Annexations 
to the Freehold in general, and also Emblements, Charters, Heir Looms &c.; 
with an Appendix, containing Practical Rules and Directions respecting 
the Removal, Purchase, Valuation, &c. of Fixtures, between Landlord and 
Tenant, and Outgoing and Incoming Tenants. By A. Amos and J. Feraro, 
Esqrs. Barristers at Law. In royal octavo, price 18s. boards. 

j^ Digest of the Law of Evidence on the Trial vf Actions at JVisi Prius. 
By Henry Roscoe, of the Inner Temple, Esq. Barrister at Law, price I5s. 
boards. * * 

The Law of Executors and Administrators, By Sir Samuel Toller, 
Knight, late Advocate-General at Madras. The Sixth Edition, corrected, 
with considerable Additions. By Francis Whitmarsh, Of Gray's Ian, Esq. 
Barrister at Law. In octavo, price 1 5s. boards. 
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